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BRIEF OF DEBTORS-APPELLANTS

Marcus and Amanda Purdy filed a chapter 13 bankruptcy case, but this did
not prevent them from financing the purchase of a family residence. Two patently
invalid local rules of bankruptcy procedure state that prior court approval isrequired.
Theinvalidity of the two loca rulesis based on unconstitutional nonuniformity, the
abridgment of substantive rights and exceeding the boundary of procedure. The
Bankruptcy Court for the Eastern District of North Carolina cannot enact its own
bankruptcy laws. The Purdys’ purchase of aresidence waslegally permitted, and no
harm resulted from their personal housing decision. No court order or chapter 13
plan provision was violated by the purchase. The Bankruptcy Court erred in
dismissing the case when there was no default on the terms of the confirmed plan
but simply because the Purdys chose to finance the purchase of afamily home. The
Bankruptcy Court abused its discretion when it dismissed the case.

BASIS OF BANKRUPTCY AND APPELLATE JURISDICTION

On March 21, 2023, the United States Bankruptcy Court for the Eastern
District of North Carolina granted the Trustee’s Motion to Dismiss the case. The
Bankruptcy Court’s Order is immediately appealable under 28 U.S.C. 8158(a)(1),
which permits the appeals of “final judgments, orders, and decrees...of bankruptcy
judges entered in cases and proceedings.”

STATEMENT OF THE ISSUE PRESENTED

5
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Whether the Bankruptcy Court erred in dismissing the chapter 13 case.

STANDARD OF REVIEW

This Court reviews a bankruptcy court’s conclusions of law de novo and
findings of fact for clear error. Inre Meredith, 527 F.3d 372, 375 (4th Cir. 2008).
When a question on appeal involves issues of both law and fact, the lower court’s
legal conclusions are reviewed de novo, while any findings of fact will be reversed
when they are clearly erroneous. Matter of Richman, 104 F.3d 654, 656 (4th Cir.
1997) (citing In re Varat Enterprises, Inc., 81 F.3d 1310, 1314 (4th Cir. 1996)).

The Fourth Circuit held that a court abuses its discretion when it acts
arbitrarily or irrationaly, failsto consider judicially recognized factors constraining
its exercise of discretion, or when it relies on erroneous factual or legal premises. L.
J. v. Wilbon, 633 F.3d 297, 304 (4th Cir. 2011).

STATEMENT OF THE CASE

On October 7, 2019, the Purdysfiled achapter 13 case. The Bankruptcy Court
appointed John F. Logan as trustee on October 9, 2019%. On March 9, 2020, the
Purdys submitted an amended plan that was confirmed by the Bankruptcy Court on

April 10, 2020. On August 23, 2022, the trustee filed a Motion to Dismiss the case.

1 In North Carolina and Alabama, the bankruptcy court appoints the chapter 13
trustee. In the judicid districts of the other 48 states, the trustee is appointed and
supervised by the U.S. Department of Justice. The position of Bankruptcy
Administrator only existsin the judicial districts of North Carolina and Alabama.

6
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On August 26, 2022, the Purdys opposed the trustee’'s Motion. On September 27,
2022, a hearing was held in Raleigh. On January 3, 2023, the Bankruptcy Court
replaced John F. Logan with Michael Burnett. On March 21, 2023, the Bankruptcy
Court entered an order dismissing the case with a bar to refiling. On April 3, 2023,
the Purdysfiled aNotice of Appeal. On April 13, 2023, the Bankruptcy Court issued
aMemorandum Opinion in support of the Order Dismissing Case and Barring Future
Petitions.

STATEMENT OF THE FACTS

On October 7, 2019, Marcus and Amanda Purdy filed a joint chapter 13
bankruptcy case. On October 9, 2019, the Bankruptcy Court issued an ORDER AND
NOTICE TO DEBTOR. This ORDER AND NOTICE TO DEBTOR is a standard
document issued in all cases and provides an explanation to lay persons about
various matters regarding chapter 13 including the existence of certain local rules of
bankruptcy procedure. The ORDER AND NOTICE TO DEBTOR document does
not distinguish which portions of the document are an ORDER and which portions
are a NOTICE. At the time the chapter 13 case was filed, the Purdys rented their
residence. On March 9, 2020, the Purdys submitted an amended plan proposing to
pay $1,300.00 per month for 60 months. The plan provided that the bankruptcy estate

property would vest back with the Purdys upon confirmation pursuant to 11 U.S.C.

v
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8§1322(b)(9)?, section 7.1 of the plan and §1327. On April 10, 2020, the Bankruptcy
Court confirmed the plan and the bankruptcy estate was terminated. On February 12,
2021, the plan was modified in part because a 2015 Chevy Impala was totaled and
the ongoing payments were decreased to $893.00 per month. In the fall of 2021, the
Purdys decided to purchase aresidence in Johnston County, North Carolina, instead
of renting in Wake County, North Carolina. The Purdys qualified for a VA loan
because of Mr. Purdy’s military service. On December 8, 2021, the Purdys filed a
Motion with the Bankruptcy Court seeking approval for the loan and purchase
pursuant to two invalid local bankruptcy rules of procedure. On December 16, 2021,
the trustee docketed a response of no opposition. Nonetheless, on December 21,
2021, the bankruptcy court scheduled a hearing on the Motion. After a hearing on
January 5, 2022, the Bankruptcy Court denied the Motion. The Purdys purchased a
home on January 25, 2022. On August 23, 2022, thetrusteefiled aMotion to Dismiss
the chapter 13 cases pursuant to 81307(c). The Motion alleged that the Purdys had
violated local rules, court orders, and a plan provision. A hearing was held on
September 27, 2022. The Bankruptcy Court dismissed the case on March 21, 2023

and included abar to refiling. The Purdysfiled aNotice of Appeal on April 3, 2023.

2 Henceforth, references to Title 11 of the United States Code will be abbreviated.
For example, 11 U.S.C. 81322 will be §1322.
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The Bankruptcy Court issued a Memorandum Opinion in Support of Order
Dismissing Chapter 13 case and Barring Future Petitions on April 13, 2023.

SUMMARY OF THE ARGUMENT

The Purdys financed the purchase of afamily home instead of renting during
the pendency of their chapter 13 case. This was a personal decision that is allowed
under substantive law. The home purchase violated two patently invalid local
bankruptcy rules of procedure. The local rules are invalid because they are
unconstitutionally nonuniform, they abridge or modify substantive rights and they
exceed the boundaries of procedure. Even if the local rules are valid, there was no
evidence of harm. No plan provision was violated and no court order was violated.
The Bankruptcy Court abused its discretion in dismissing the case and should be
reversed.

ARGUMENT

THE BANKRUPTCY COURT ERRED IN DISMISSING THE CASE
AS THERE WAS INSUFFICIENT CAUSE FOR DISMISSAL UNDER 11
U.S.C. 81307(C)

The Bankruptcy Court erred in dismissing the case because the Purdys were
permitted to finance a purchase of aresidence without court approval. The trustee’'s
Motion was brought under 81307(c) and Federal Bankruptcy Rules 1017(f)(2) and
9013. Bankruptcy Rule 9013 requires that a Motion “shall state with particularity

the grounds thereof, and shall set forth the relief or order sought”. The Chapter 13

9
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Trustee’'s Motion to Dismiss Case with Prejudice alleged that the Purdys willfully
and knowingly violated E.D.N.C. LBR 4002-1(g)(5) and (g)(6) which shall hereafter
be referred to as “The Local Rules’ and court orders where the Bankruptcy Court
failed to grant permission under The Local Rules.

The Local Rules provide as follows:

CHAPTER 13 — DEBTOR DUTIES. The following shall apply in
chapter 13 cases.

(5) Post-Petition debt. After thefiling of the petition and until the
plan is completed, adebtor shall not incur additional debt of $10,000 or
more without prior approval from the court. The debtor shall file an
application to incur debt with a fourteen-day notice to the chapter 13
trustee. If no objection is filed, the court may approve the application
without a hearing.

(6) Post-Petition purchases. After the filing of the petition and
until the plan is completed, a debtor shall not purchase any item of
property of $10,000 or more with non-exempt assets without prior
approval from the court. The Debtor shall file an application to
purchase property with a fourteen-day notice to the chapter 13 trustee.
If no objection isfiled, the court may approve the application without a
hearing.

TheLoca Rulesareinvalid sincethey violatethe U.S. Constitution, 28 U.S.C.
§2075 and Fed R. Bankr. P. 9029. In article 1, section 8, the U.S. Constitution
empowers the democratically elected Congress to establish uniform laws on the
subject of Bankruptcy. (Emphasis added.) “Nothing in the language of the
Bankruptcy Clause...suggests a distinction between substantive and administrative

laws.” Segel v. Fitzgerald, 142 S.Ct 1770, 1773 (2022). It is not enough that
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substantive law be uniform, it isalso necessary that procedural aspects of bankruptcy
aso be uniform. The U.S. Congtitution does not permit unelected Article |
bankruptcy judgesto enact nonuniform bankruptcy laws or procedures. Whether The
Local Rules are deemed substantive or procedural, they are different than those
found in some other jurisdictions. As such, they are invalid under the U.S.
Congtitution. Although the U.S. Constitution explicitly constrainsthe U.S. Congress,
itislogical that Articlel judgesfrom asinglejudicia district are also so constrained.
The Local Rules date back to December 1, 1983, when the E.D.N.C. bankruptcy
judges were Thomas Milton Moore and A. Thomas Small. Judge Moore explained
his position on local bankruptcy rules during U.S. Senate testimony:
Also keep in mind that the court in each district hasits own local rules. These
rules vary from district to district. This is true with any court system.
Differences in judges, geographic area, trustees, practitioners, and types of
cases all necessitate minor differences in procedures. (Emphasis added.)
The U.S Trustee System, U.S. Senate Subcommittee on Courts, Committee of
the Judiciary. Chairman Senator John P. East. March 25, 1986. 10:35 am.
Thomas Milton Moore. Page 188.
Although there are no advisory notes or caselaw from the 1980sto explain the basis
or rationale of The Local Rules, Judge Moore's prepared Senate testimony is
revelatory. With the multivarious factors Judge Moore cites, it is no surprise that
some of the E.D.N.C. bankruptcy local rules are nonuniform. In Segel, the Supreme

Court found a brief disparity of quarterly fees collected was unconstitutionally

nonuniform and held that the Bankruptcy Clause “... does not permit arbitrary
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geographically disparate treatment of debtors.” Seigel, 1781. Theissuein this case
Ismuch moreimportant and long lasting than theissuein Seigel . There are thousands
of chapter 13 cases pending in the E.D.N.C. and over one hundred thousand cases
have been filed since 1983. The Local Ruleswill never change unless a higher court
intervenes. The Local Rules are beyond the reach of any political process. Whereas
citizens in this democratic republic normally have the right to participate in the
political process (e.g. write to their Congressperson, vote, organize, etc.), thereisno
way to persuade unelected bankruptcy judges whose terms span multiple turnovers
in the other two branches. Chapter 13 debtorsin the E.D.N.C. are being subjected to
limitations on their freedom that are not in place in many judicia districts. It is
unconstitutionally nonuniform but also profoundly unfair. Because The Local Rules
are unconstitutional, the Bankruptcy Court dismissal of this case should be reversed.
The enabling legislation for local bankruptcy rulesis 28 U.S.C. 8§ 2075 (Rules
Enabling Act), which provides:
The Supreme Court shall have the power to prescribe by general rules,
the forms of process, writs, pleadings, and motions, and the practice

and procedure in cases under title 11.

Such rules shall not abridge, enlarge, or modify any substantive
right. (Emphasis added.)

The Loca Bankruptcy Rules abridge and modify a chapter 13 debtor’s
freedom of contract and their ability to participate in the open credit economy.

“North Carolinafollowsa’ broad policy’ which generally accords contracting parties
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‘freedom to bind themselves asthey seefit.”” Severn Peanut Co. v. Indus. Fumigant
Co., 807 F.3d 88, 91 (4th Cir. 2015) (quoting Hall v. Sinclair Refining Co., 242 N.C.
707, 89 S.E.2d 396, 397-98 (1955)). “Its courts recognize that ‘the right of private
contract is no small part of the liberty of the citizen....”” Id. (quoting Calhoun v.
WHA Med. Clinic, PLLC, 178 N.C. App. 585, 632 S.E.2d 563, 573 (2006)). If there
was an exception to the customary freedoms associated with citizenry for individuals
in chapter 13 cases it would be clear in the Code. “ Congress does not hide el ephants
in mouseholes by atering the fundamental details of a regulatory scheme in vague
terms or ancillary provisions. Sackett v. EPA, 2023 U.S. LEXIS 2202 (2023). If a
chapter 13 debtor did not have unrestrained financial autonomy that non-debtors
enjoy then those limits would be clearly set forth in the Bankruptcy Code®. If being
a debtor in a pending chapter 13 case prevented a home purchase then no local rule
of bankruptcy procedure could ever allow it because that would be animpermissible
enlargement of a substantive right. (Emphasis added.) No policy rationale,
longevity, similarly misguided rule from another jurisdiction or appeals to equitable
powers can justify an abridgment of rights based on a local rule of bankruptcy

procedure. The longevity of The Local Rules is only a testament to the ongoing

unchecked exercise of raw judicia power. Theinvalidity of The Local Rules can be

3 Henceforth, references to the Bankruptcy Code will be abbreviated to “ Code” or
“the Code”.
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understood by those who are versed in basic civics and the ability to observe that
many citizens seek to finance the purchase of ahome or vehicle and those purchases
and loans often exceed $10,000.00. The maintenance of the separation of powers of
the three branches is embodied in the Rules Enabling Act. Congress makes the law
and the judicial branch interpretsthat law. If acitizen is being deprived of aright to
do something as common and basic as financing the purchase of a residence or
vehicle, then their rights have been abridged and modified. As such, The Local Rules
are invalid, and the Purdys were permitted to finance the purchase of a residence
without obtaining approval from the Bankruptcy Court. The Bankruptcy Court erred
in dismissing the case for failing to comply with invalid local rules and orders that
failed to grant permission under the invalid local rules when no permission was
legitimately required under substantive law.

The United States Bankruptcy Court for the Eastern District of North Carolina
has enacted local rules of procedure pursuant to Fed. R. Bankr. P. 9029, which
provides as follows:

L ocal Bankruptcy Rules; Procedure When ThereisNo Controlling Law

(a) Each district court acting by amajority of its district judges may make and

amend rules governing practice and procedurein all cases and proceedings
within the district court’s bankruptcy jurisdiction which are consistent
with—Dbut not duplicative of—Acts of Congress and these rules and which
do not prohibit or limit the use of the Official Forms. Rule 83 F.R.Civ.P.
governs the procedure for making local rules. A district court may

authorize the bankruptcy judges of the district, subject to any limitation or
condition it may prescribe and the requirements of 83 F.R.Civ.P., to make

14
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and amend rules of practice and procedure which are consistent with---but
not duplicative of—Acts of Congress and these ruleswhich do not prohibit
or limit the use of the Official Forms. Local rules shall conform to any
uniform numbering system prescribed by the Judicia Conference of the
United States.

On October 8, 1987, an order was issued by the Honorable W. Earl Britt which
delegated the rule-making authority from the E.D.N.C. District Court to the

E.D.N.C. Bankruptcy Court.* The original iteration of The Local Rules was issued

* The order provides: This matter is before the court at the request of
the bankruptcy judges of this district, and

It appearing to the court that it is in the best interest of the
administration of justice in this court and the bankruptcy court for the
rule-making authority provided by Bankruptcy Rule 9029 to be
delegated to the bankruptcy judges of this district; now therefore,

IT ISORDERED, ADJUDGED AND DECREED that al bankruptcy
rules of practice and procedure heretofore adopted by the United States
District Court, Eastern District of North Carolina are hereby revoked,
and

IT ISFURTHER ORDERED, ADJUDGED AND DECREED that the
bankruptcy judges of this district are hereby authorized, subject to the
requirements of Rule 83 of the Federal Rules of Civil Procedure to
make rules of practice and procedure not inconsistent with the
Bankruptcy Rules, consistent with the authority of the district court to
modify or abrogate any rules so adopted as appears appropriate.

15
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December 1, 1983°, and amended in 1995° 2004’ and 20088 until the current version
was enacted in 2019. Pursuant to Federal Bankruptcy Rule 1001, the Bankruptcy
Rules govern proceduresin cases under Title 11 and the “rules shall be construed to
secure the just, speedy, and inexpensive determination of every case and
proceeding.” (Emphasis added.) Federal Bankruptcy Rule 9030 provides that
bankruptcy rules are not be construed to extend the jurisdiction of acourt. The Local

Rules areinvalid as they exceed what is procedural.

*The debtor shall not purchase additional property or incur additional indebtedness
for an amount in excess of FIVE HUNDRED DOLLARS ($500) without prior
approval of the trustee and an order of the Court.

® OBTAINING CREDIT: The debtor shall not purchase additional property or
incur additional indebtedness for an amount in excess of ONE THOUSAND
DOLLARS ($1,000.00) without prior approval of the trustee and an order of the
court.

‘OBTAINING CREDIT: The debtor shall not purchase additional property or incur
additional debtor of $5,000.00 or more without prior approva from the court. The
debtor must give notice of the application to purchase additional property or to incur
additional debt to the chapter 13 trustee, who must respond within five days of
receipt of the notice. If no objection is filed, the court may approve the application
without a hearing.

8 OBTAINING CREDIT. The debtor shall not purchase additional property or incur
additional debt of $7,500 or more without prior approval from the court. The debtor
must give notice of the application to purchase additional property or to incur
additional debt to the chapter 13 trustee, who must respond within five days of
receipt of the notice. If no objection is filed, the court may approve the application
without a hearing.

16
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The Supreme Court of the United States addressed the procedure versus
substance question in the case of Shady Grove Orthopedic Assocs., P.A. v. Allstate
Ins. Co. whereit held:

We have long held that this limitation means that the Rule must really
regulat[e] procedure,--the judicial process for enforcing rights and
duties recognized by substantive law and for justly administering
remedy and redress for disregard or infraction of them. The test is not
whether the Rule affects alitigant’ s substantive rights; most procedural
rules do. What matters is what the Rule itself regulates. If it governs
only “the manner and the means’ by which the litigants' rights are
enforced, itisvalid; if it alters the rules of decision by which the court
will adjudicate those rights, it is not.

559 U.S. 393, 407 (2010) (citations, brackets, quotation marks omitted). The
Fourth Circuit Court of Appealsin Associated Dry Goods Corp. v. EEOC stated
the following:

The courts look rather at the actual function and effect of the rule or
regulation in question in resolving whether it is substantive or
procedural. If aregulation or rule enforces rights or imposes definite
obligations on the parties, it is ordinarily considered substantive. If
however, it really regulates procedure, i.e. the matter in which an
administrative agency carries out its administrative function and
responsibilities, the rule is to be deemed procedural. The distinction
thus phrased seems to be implicit in the authoritative declaration of the
Supreme Court in Sbbach v. Wilson & Cao.:

The test must be whether a rule really regulates
procedure,--the judicial process for enforcing rights and
duties recognized by substantive law and for justly
administering remedy and redress for disregard or
infraction of them.

17
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720 F.2d 804, 809 (4th Cir. 1983) (quoting Sbbach v. Wilson & Co.,312U.S. 1, 14

(1941)). A law review article explainsit thus:
“...a rule of practice or procedure concerns the method a court uses to
adjudicate matters presented to it. Such arule may not prescribe the rules that
govern how a court determines a matter on its merits. Neither may a rule of
procedure address whether a court may adjudicate a matter at all or exercise
authority over particular persons or property—although it may prescribe the
process a court uses to determine its authority in a given case.”

A Benjamin Spencer, Substance, Procedure, and the Rules Enabling Act., 66
U.C.L.A. L. Rev. 654 (2019)

As it relates to The Local Rules, the E.D.N.C. Bankruptcy Court is dictating
what actions are brought into the adjudicative process instead of regulating how the
adjudicative process functions. The Local Rules are unconnected to any Code
provision or Federal Bankruptcy Rule provision. The Local Bankruptcy Rules
function as substantive law driven by policy unrelated to what is set forth in Federa
Bankruptcy Rule 1001 or Federal Rule 4002 and thus are not valid. The Local Rules
are not based on any policy underpinnings found in legislative history but rather the
whims and idiosyncrasies of E.D.N.C. bankruptcy judges. The Local Rules were
simply created out of thin air by two E.D.N.C. bankruptcy judges in 1983. At
implementation, the effect of The Local Rules was to increase the power of the two
bankruptcy judges and that effect remains. To state the obvious, two bankruptcy
judgesin Wilson, North Carolinaissuing aruleisfar different from the passage of a

law in both Houses of Congress and presentment to the President. It isalso different
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than the Federal Bankruptcy Rules Committee® vetting and recommending a rule
with detailed Advisory Committee Notes to the U.S. Supreme Court.

Asfurther evidence of the E.D.N.C. Bankruptcy Court’ s pattern of exceeding
the boundaries of local bankruptcy rules of procedure, thereis E.D.N.C. LBR 4002-
1(9)(4) which provides:

(4) Disposition of property. After the filing of the petition and until the plan

Is compl eted, the debtor shall not dispose of any non-exempt property having

afair market value of morethan $10,000.00 by sale or otherwise without prior

approval of the trustee and an order of the court.

E.D.N.C. LBR 4002-1(g)(4) is nonuniform, abridges substantiverights, is not
procedural, isinconsistent with the Code and is duplicative and inconsistent with the
Federal Bankruptcy Rules. “A loca rule of bankruptcy procedure cannot conflict
with the Federal Bankruptcy Code.” Specialized Loan Servicing v. Devita, 610 B.R.
513,524 (E.D.N.C. 2019). Like The Local Rules, thefirstiteration of E.D.N.C. LBR
4002-1(g)(4) was issued on December 1, 1983. The limitations of local rules of
bankruptcy procedure were not property observed in the context of chapter 13 at that
time and that problem still exists. This Court should overturn the Bankruptcy Court
and find that The Local Rules are substantive and not procedural and as such invalid

and as such the violation of invalid local rules is not basis to dismiss the Purdys

case.

% The Bankruptcy Rules Committee has fifteen members and has members with
various stakeholder affiliations along with liaisons.
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The Bankruptcy Court erred in admitting into evidence and relying upon a
forged letter submitted as part of the loan application process. The Purdys did not
contest that The Local Rules were violated so the details of how that occurred were
irrelevant. The trustee’ s Motion to Dismiss made no reference to the letter. Such an
alegation was required under Federal Bankruptcy Rule 9013 if the trustee was
seeking relief based on the letter. There was no evidence that the forged trustee letter
was relied upon or that the letter had any impact on the bankruptcy case. At most,
the letter might have damaged the mortgage lender if that mortgage lender planned
to file a claim pursuant to 81305. There was no evidence of why the lender sought
the trustee letter and no evidence the lender planned to file a 81305 post-petition
claiminthe case. The Purdys objected to the admission of the letter at the hearing.
See hearing transcript pages 38-40, lines 24 on page 38-line 7 on page 40. The
Bankruptcy Court abused itsdiscretion in basing any part of itsdecision on theletter.
Although Ms. Purdy did submit the | etter, that could only have impacted thelender’s
underwriting process and had no impact on the bankruptcy case itself or the parties
to the bankruptcy case. Thereisno reason why the methodology by which the Purdys
violated The Local Rules (which are invalid) should be material. The dismissal of
the case does not help the mortgage lender and likely harms it. If the case is
dismissed, then the mortgage lender will have to compete for the Purdys' disposable

income from the creditors that were being provided for in the chapter 13 plan. The
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mortgage lender assumed that the confirmed chapter 13 plan (a binding contract)
would be complied with. Theletter was unrel ated to the bankruptcy case. Thetrustee
was not damaged by the letter. No creditor was damaged by the forged letter. During
the course of aplan lasting up to five years, achapter 13 debtor may have all manner
of financia and personal dealings. Chapter 13isalegal process whereby pre-petition
debts are reorganized. Once the plan is confirmed, the role of the bankruptcy court
isgreatly reduced. Post-confirmation, the role of 81307 relates to performance under
the plan, and it is not an open-ended license to dismiss cases for various financia
dealings that occur through the duration of the repayment term but are unrelated to
the plan itself. The Bankruptcy Court erred in admitting the letter into evidence and
relying on that in the order dismissing the case with a bar to refiling, and as a resuilt,
the dismissal should be reversed.

The Bankruptcy Court’ sdismissal with abar torefiling isexcessivefor merely
violating local rules of bankruptcy procedure. E.D.N.C. LBR 9011-3 provides that:

(a) Failure to comply with local bankruptcy rules. If any attorney or party

willfully failsto comply with any Local Bankruptcy Rule of this court, the
court, in its discretion, may impose sanctions.

The Bankruptcy Court’s dismissal with a bar to refile in this case is beyond
that of asanction. The 1993 Advisory Committee Noteto Civil Rule1l listsavariety
of sanctions availablefor aRule 9011 violation. These include striking the offending
paper; issuing an admonition; reprimand or censure; requiring participation in
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seminars or other educational programs; ordering a fine payable to the court; and
referring the matter to disciplinary authorities or agencies. The dismissal remedy in
this case is bootstrapping a violation of aloca bankruptcy rule into the substantive
remedy of dismissal with a bar to refile. Dismissal is a remedy that should be
reserved for cases of “real misconduct” and “ serious abuses’. Janvey v. Romero, 883
F.3d 406, 412 (4th. Cir. 2018). Even assuming The Loca Rules are valid, the
Bankruptcy Court’'s remedy is excessive for merely violating local rules of
bankruptcy procedure. In this case, the Purdys financed the purchase of a family
house which was permitted and encouraged (e.g. the residential mortgage interest
deduction alowed under the Internal Revenue Code) under law. The trustee did not
oppose the Purdys financing their home purchase. The Purdys agree that under
81305 the trustee has supervision over post-petition consumer claims where the
holder of such aclaim knew or should have known that prior approval by the trustee
of the debtor’s incurring the debt was practicable and was not obtained and where
the debt relates to property or services necessary for the debtor’ s performance under
the plan. No creditor isrequired to file aclam in a case. Section 1322(b)(6) allows,
but does not require, a plan to provide for a 81305 claim that is allowed. Post-
confirmation, a plan would have to be modified to address a 81305 claim whichisa
process governed by 81329 and Federal Bankruptcy Rule 3015(g). As such, a post-

petition claim would require a creditor to file a claim, and a debtor that wants to
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provide for the claim and this would be subject to any party to the case being
permitted to object and be heard in relation to the clam being provided for.
However, the issue in this case has nothing to do with the submission of a post-
petition claim or property necessary for the Purdys performance under the plan.
Rather, the Purdys financed the purchase of a home and have paid the mortgage loan
directly, in the same way as any chapter 13 debtor pays post-petition obligations
directly including vehicle loans, student loans, credit card obligations, persona
loans, etc. There was no allegation or evidence presented that the Purdys home
purchase was necessary for their performance under the plan. The purchase was
discretionary and would not qualify under 81305. There is no reason for the
mortgage lender to file a claim into the case. There was no evidence presented that
the mortgage lender planned to file a post-petition claim into the chapter 13 case.
The VA home loan is an earned benefit of Mr. Purdy’s military service. The
Bankruptcy Court found that the proposed purchase did not appear to be in the
Purdys best interest. The Purdys are rational adults who are able to determine what
Isintheir own best interest. Therole of the bankruptcy judgeisto adjudicate disputes
between parties about issues arising under the Code not to serve as a personal
financia coach or gatekeeper on life choices. Therole of the bankruptcy judgeis not
to protect debtors from themselves. Defenders of E.D.N.C. LBR 4002-1(g)(5) have

often explained it in terms of paternalism. Former E.D.N.C. Bankruptcy Judge

23
Case 5:23-cv-00170-D Document 17 Filed 05/31/23 Page 24 of 52



Stephani Humrickhouse explained that “...Local Rule 4002-1(g)(5) is therefore
consistent with ‘Act of Congress,” as it works to ensure that a chapter 13 debtor is
financialy able to complete his plan and receive a discharge.” In re Butala, 2018
Bankr. LEXIS 2606 (Bankr. E.D.N.C. 2018). If the primary goa of E.D.N.C. LBR
4002-1(g)(5) is paternalism, then dismissal of the case with abar to refileis an abuse
of discretion where there is no evidence of damage to any party. E.D.N.C. Judge
Flanagan ruled that E.D.N.C. LBR 4002-1(g)(5) was procedural and did not abridge
substantiverights. Higginsv. Logan, 635 B.R. 776, 782 (E.D.N.C. 2021). In Higgins,
Judge Flanagan incorrectly found that E.D.N.C. LBR 4002-1(g)(5) effectuates
81305. Id at 779. Under 81305, certain post-petition claims are restricted by prior
trustee approval. In contrast, The Local Rules control a debtor’s ability to make
purchases and incur debt. These are two completely different concepts. The
legislative history to 81305 explains:
Clause (3) isbased on 606(1) of the present Act and Proposed Rule 13-305(3).
Together with clause (2) of subdivision (c), it outlines a procedure now
followed in some districts to enable the debtor to obtain on credit property or
services needed to assure performance under the plan when he cannot so
obtain them unless the claims thereof are brought under the plan. Normally
such credit isto be obtained only with the prior approval of the administrator,
but it is recognized in clause (2) of subdivision (c) that this will not in al
Instances be feasible, particularly for emergency medical services.
B Collier on Bankruptcy App. Pt. 4(c). Report of the Commission on the

Bankruptcy Laws of the United Sates, H.R. Doc. No. 137, 93" Congr. 1% Sess.
(1973).
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Section 1305 was intended to enhance a chapter 13 debtor’s ability to incur
debt, not limit it. (Emphasis added.) Section 81305 allows for a deviation from the
normal rule that only pre-petition claims are addressed in a chapter 13 plan. Prior to
Higgins, the E.D.N.C. Bankruptcy Court holdings that considered the foundations
of E.D.N.C. LBR 4002-1(g)(5) never found that it was implementing §1305.1°
Although Higgins was wrongly decided generally, the holding correctly recognized
that The Local Rulesare ssimply rules of local bankruptcy procedure and do not limit
a chapter 13 debtor’s rights. A violation of a local rule of bankruptcy procedure
without evidence of damage is insufficient to justify adismissal with abar to refile.

Chapter 13 bankruptcy is a reorganization in which debtors are permitted to
retain their assets in exchange for repaying various debts through a plan. The
confirmation of aplanisresjudicata asto adebtor’ sgood faith in filing the case and
with regardsto the plan. Section 1307 allows acourt to dismiss a chapter 13 case for

anumber of reasons including “for cause’. Other than a payment default under the

10 “ Section 1305(a)(2) allows a creditor to file a post-petition claim based on post-
petition ‘consumer debt...that is for property or services necessary for the debtor’s
performance under the plan’ and 81328(d) provides that a 81305(a)(2) claim for
post-petition debt may not be discharged. The court acknowledges that neither of
these statutes, nor any other provision of the Bankruptcy Code, specifically
requires a debtor to affirmatively seek authority from the court in order to incur
debt post-petition”. In re Butala, 2018 Bankr. LEX1S 2606 (E.D.N.C. Bankr.
2018). “In other words, Loca Rule 4002-1(g)(5) accomplishes a broader objective
than 1305, but the purposes behind both are complementary.” Inre Ripley, 2018
Bankr. LEX1S 310 (E.D.N.C. Bankr. 2018).
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plan, it is extremely rare for a case to be dismissed post-confirmation. In this case,
the Purdys merely purchased a home which they were permitted by law to do. No
harm resulted from the purchase. In fact, significant harm would have resulted from
the sale not occurring since the Purdys would not own ahome and the sellers would
have lost the $20,000.00 they had put down on the house they were planning to
purchase.!! Had the sale not occurred through various real estate professionals such
as agents, loan officers and attorneys would not have been paid for work they had
done. The Purdys could have faced legal consequences for their failure to comply
with the contract from the sellers and the real estate agents. The Bankruptcy Court
found that the home purchase eschewed the order and dignity of the bankruptcy
proceedings, but thereis no evidence of that. The chapter 13 case functioned exactly
as it was intended to. What undermines the order and dignity of bankruptcy
proceedings is when unelected bankruptcy judges issue local rules of bankruptcy

procedure which are substantive and abridge rights and then apply those rules despite

11 See court transcript page 37, lines 11-22.

Amanda Purdy: There---there was no time. Like, | was about to cost innocent
people $20,000, so that iswhy | did what | did that you’ re about to present. There
was no ill motive. It was al about saving innocent people $20,000 for accidently
having the misfortune of getting wrapped up with us.

Q. Who were the innocent people?

Amanda Purdy: The sellers of the home, who had already put $20,000 down on
their future purchase, who would have lost all of that money if we did not proceed.
So | didn’t want to do the things that | did. | didn’t want to violate orders. | could
not live with costing innocent people $20,000 of their down payment of due
diligence money.
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there being no opposition from any party to the case. No court order was violated.
Failure to obtain approval from the court based oninvalid local rulesis not the same
as being prohibited from taking an action. No party ever sought or obtained an order
preventing the Purdys from financing a home purchase. Rather, the Purdys sought
permission from the court pursuant to The Local Rules. Although the Bankruptcy
Court denied the permission, that permission was never needed in the first place
because The Local Rules are not valid. The ORDER AND NOTICE TO DEBTOR
was simply a notice of the existence of E.D.N.C. LBR 4002-1(g)(5) and (g)(6). No
plan provision was violated as no bankruptcy estate existed upon confirmation of the
plan pursuant to 81327. Even if the funds necessary to satisfy their monthly housing
expense were deemed to be estate property, the expenditure was in the ordinary
course and did not require any prior notice or a court order.
An involuntary dismissal is a harsh sanction, and it should be resorted to only in
extreme cases. The Bankruptcy Court erred in dismissing the case with abar to refile
“for cause” where it was based on amere failure to follow two invalid local rules of
bankruptcy procedure.

The Bankruptcy Court included its own invalid local rulesinto astandardized
sua sponte document which is the same as that which is issued in every chapter 13
casein E.D.N.C. Itistitled ORDER AND NOTICE TO DEBTOR. A portion of this

document reads as follows:
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(11) Incurring Debt: You must not purchase additional property or incur
additional debt in excess of $10,000.00 without prior approval of the court.

Paragraph 11 is merely rephrasing The Local Rules. It is a notice of the
existence of The Local Rules and not an independent court order that is separate and
apart from The Local Rules. The remainder of the ORDER AND NOTICE TO
DEBTOR is ahodge podge of rephrasing Code provisions and E.D.N.C. chapter 13
miscellany. The document should not be afforded the weight of a court order that
arose from a case or controversy between parties.

A bankruptcy judge has a limited statutory role in chapter 13 cases. The
primary functions are to adjudicate disputes between parties about plan
confirmation, plan modification, dismissal and issues related to the automatic stay.
One of the main goals of the change from the Act of 1898 to the Code of 1978 was
to remove the bankruptcy judge from the administration of cases so that the
bankruptcy judge could impartialy focus on adjudicating disputes between parties
in interest. A bankruptcy court has no statutory role with regard to the financial or
lifestyle decisions a chapter 13 debtor makes. The bankruptcy court has no role in
promoting the completion of plans. The bankruptcy court has no role in limiting a
chapter 13 debtor’s spending so as to maximize the chance for plan modifications
brought by trustees or holders of unsecured claims. Chapter 13 is voluntary, and no
debtor is even forced to make the plan payments or remain in a case. Even with the

core function of adjudicating contested plan confirmation, the bankruptcy court is
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required to confirm plans unlessit can identify a specific reason not to. See §1325(a)
and LVNV v. Harling, 852 F.2d 367, 372 (4th Cir. 2017). The Purdys’ case and plan
were filed in good faith as determined by the plan confirmation. There is no good
faith inquiry as to post-confirmation actions of a chapter 13 debtor. Subjective
motivations are irrelevant to performance under a binding plan. A decision to
relocate and buy a family home does not violate the purposes, provisions, or spirit
of chapter 13. It isnot therole of abankruptcy judge to determinewhat isin the best
interest of adebtor. Itisnot the role of abankruptcy judge to make sure that a debtor
Is living within their means or to regulate what spending habits are necessary and
reasonable. The Purdys decision was wholly unrelated to the chapter 13 case.
Chapter 13isalegal processwhereby pre-petition debt isrestructured. A bankruptcy
judge cannot control whether a debtor can finance the purchase of aresidence. The
E.D.N.C. Bankruptcy Court has usurped power it was not given by Congress. In a
prior holding, Judge Warren explained “Perhaps in establishing E.D.N.C. LBR
4002-1(g)(5), the Local Rules Committee for this district wisely envisioned, and the
judges agreed, that any attempt to incur significant debt by a Chapter 13 debtor
performing under aplan isin direct conflict with the interests of hiscreditors.” Inre
Faircloth, 16-02900-5-DMW (Bankr. E.D.N.C. 2017). However, abankruptcy court
cannot “...alter the balance struck by the statute...” and “...deviate from the

procedure specified by the Code even when they believe that creditors would be
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better off.” Czyzewski v. Jevic Holding, 580 U.S. 451, 471 (2017). So even though
the E.D.N.C. Bankruptcy Court may believe that The Local Rules are good for
creditors and an enhancement over the Code, it lacks the authority to control the
Purdys finances and housing decisions. The “Code, like all statutes, balances
multiple, often competing interest.” Bartenwarfer v. Buckley, 143 S.Ct. 665, 676
(2023). The Congress did not see fit to alow bankruptcy judges to supervise the
incurrence of debt or purchases by chapter 13 debtors. Perhaps this was to maximize
economic activity and tax revenues. Perhaps this was to keep the bankruptcy judge
from devoting valuable time to trivia matters unrelated to adjudicating disputes
between parties about matters arising under the Code. Perhaps it was a recognition
that chapter 13 debtors are rational and self-interested. Perhaps it was a recognition
that lenders can determine lending limits for a chapter 13 debtor better than a
bankruptcy judge can. Perhaps this was a way to not discourage chapter 13 filings
as compared to chapter 7 filings. Perhaps it was to not impair the economic
rehabilitation process of chapter 13 debtors. Perhaps it was a combination of many
factors. The result is the same—a bankruptcy judge has no power to determine the
housing decisions of chapter 13 debtors. As such, the dismissal order should be
reversed.

Plan provision 7.2 was not violated. The bankruptcy estate terminated upon

confirmation of the plan pursuant to plan provision 7.1, 81322(b)(9) and 81327.
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Also, chapter 13 debtors have the rights and privileges of atrustee under 81303 but
are not subject to the obligations of a trustee. Assuming for the sake of argument
that chapter 13 debtors were subjected to the obligations of atrustee regarding usage
of estate property outside the ordinary course of business, The Local Rules are
impermissibly duplicative of that requirement. However, even if the Purdys wages
and income were estate property, the use of such estate property would have beenin
the ordinary course of business and not subject to any notice requirements under
8363(b). Trustees are permitted to use estate property in the ordinary course of
business without any notice required. Under 81306(b), the chapter 13 debtor remains
In possession of all estate property except as provided in a plan. The vast majority
of chapter 13 debtors have a monthly rental or mortgage expense, and there is no
need to obtain permission from the bankruptcy court to pay this expense each and
every month. Even assuming for the sake of argument that such a notice was
necessary that would be governed by Federal Bankruptcy Rules 6004, 2002 and
9014 which implement the use of estate property outside the ordinary course of
business. The Purdys paid monthly rent from October 2019-January 2022 and never
once filed a notice with the bankruptcy court seeking approval beforehand. Thereis
no materia difference between using wages and other income to make a payment to

alandlord as opposed to a mortgage servicer.
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The Bankruptcy Court erred in finding that no evidence of harm was needed
to dismiss the case. Bankruptcy Rule 9005 incorporates Federal Rule of Civil
Procedure 61, which provides that:

Unless justice requires otherwise, no error in admitting or excluding

evidence—or any other error by the court or a party—is ground for granting

anew trial, for setting aside averdict, or for vacating, modifying, or otherwise
disturbing a judgment or order. At every stage of the proceeding, the court
must disregard all errors or defects that do not affect any party’s substantial
rights.
As such, athough the Purdys violated The Local Rules, no substantia rights were
affected. The Bankruptcy Court cites*”...the Debtors’ lack of deferenceto the orders
of this court harms the entire bankruptcy system and all the other ‘honest but
unfortunate debtor’ debtors who adhere to the requirements under state and federal
laws and the orders of thejudiciary.” At the hearing, Judge Warren explained that “|
feel like every citizen of thisgreat nation has been harmed by the action takenin this
case. It isachallenge to the justice system that we fight so hard to keep and we fight
so hard to maintain. It's irrelevant that they are performing under the plan.” The
Bankruptcy Court found that the Purdys pointing out the lack of damages reflected
“...unmatched callousness and narcissism this court has not witnessed in recent
history.” Rule 61 specifies that a “party’s substantial rights” must have been
affected. Hyperbolic and sweeping statements about ethereal issues and motives are

insufficient under Rule 61. Besides, the Bankruptcy Court’s own invalid local rules

of bankruptcy procedure that are unconstitutionally nonuniform and abridge
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substantiverights are of far greater systemic concerns (e.g. separation of powersand
unconstitutional nonuniformity) than a married couple who want to purchase a
family residence and does not wish to breach a contract. Indeed, the Bankruptcy
Court’s holding in this case exposes the substantive nature of The Local Rules. The
Purdys were not required to obtain court permission prior to financing the home
purchase under the Code.

CONCLUSION

The Bankruptcy Court abused its discretion by dismissing this case with abar
to refile. The Bankruptcy Court’s role is to adjudicate disputes that arise under the
Code. In this case, the Purdys merely decided to finance the purchase of a family
home which is permitted and encouraged by law. No party to the case opposed the
Purdys' housing decision. There was no evidence of damage to any party to the case
resulting from the Purdys' housing decision. E.D.N.C. LBR 4002-1(g)(5) and (g)(6)
are unconstitutionally nonuniform, abridge substantive rightsand are not procedural .
As to the abridgment issue and non-procedural issues, The Local Rules violate the
separation of powers. As such, The Local Rules are invalid. No court order was
violated. The Bankruptcy Court abused its discretion in dismissing the case and its

decision should be reversed.
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Respectfully submitted, this the 31st day of May, 2023.

/s Travis Sasser

Travis Sasser

SASSER LAW FIRM

2000 Regency Parkway, Suite 230
Cary, NC 27518

Tel: (919) 319-7400

Fax: (919) 657-7400
travis@sasserbankruptcy.com

NC State Bar No. 26707

Attorney for Debtors-Appellants
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Bankruptcy Procedure 8015(a)(7)(B)(i), and that this Appellate Brief contains atotal
of 8,560 words.

/9 Travis Sasser

Travis Sasser
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STATEMENT REQUESTING ORAL ARGUMENT

The Purdys believe that oral argument is appropriate in this appeal. They
believe that oral argument would aid the Court initsdecisional process. Hence, they

request that the Court set the case for oral argument. See Fed. R. Bankr. P. 8019(a).
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FART IV
THE DERTOR: DUTIES AND BENEFITS

Pades 40011
RELIEF FROM AUTOMATIC STAY; USE OF CASH CO LLATERAL

i Pl autematio stay as provided in 11 U8.C. §362(a) is modified in bankropley
ciysen as follows: ;
(1) In chapters 7 und 13 cases, the Internal Revenue Service is suthorized:
(a} tomalke inceme tax refunds, in the ordinuy course of business, divectly
ta chapter 7 and 18 debtovs unloss atherwize mtgﬂmd by the Court or othar-
i wige instructed by the chapter 7 brustes or the standing chapter 13 trustoc;
; (h) to offset against any refund due a debtor any taxes doe the (nited
: Shates povorniment;
I (e] tomasess any tax lisbility satisfied by offsetting any refunds, when such
A liability has not been assessed previously;
I td] ko assees Lax liabilities shown en voluntarily filed returns and other
i apresd-to liabilities.
(%) In chapter 13 cases, affected secired creditore may:
% () contact the debtor ahout the stetue of ingurance coverage on property
5 used as collaieral,
i 1Y) it‘paid outeide the plan, condact the debtor aboul any payment in
i defaull
. (3} In chapter 13 cases, it the collision insurance coverage on a vehicle less
than saven E'J‘] yeirs old on which there is a lien lapses and the debtor fails
Lo abtain coverage and furnish evidence 1o the lisnholder within ten (10} daye
thereafter, the automatic stay as to that lienholder ghall be Tifted,
i4) Tnchaptor 7 cases, the abandonment of preperty pursuant to 11 DE.LC.
g554 shall have the eifect of 1ifting the automatic slay with respect to the prop-
arty abandoned ax to the estate and as Lo the debbo.

Bule 400:2.1
DUTIES OF CHAPTER 13 DEBTOR

The debtor filing o potition vequesting relief under chaptar 13 of the Code
shall eomply with the following:
| (1) The debtor shall begin making the payments called for in the propoesed
= plan on the first day of the firet month following the month in whic Lhee
1 chapter 13 case is filed. Said payments ghall be made directly to the standing
] chapter 13 lrustes,
; (@) 1f peeured claima are to be paid oufeide of the plan, the debtor must con-
tinue to maks the regular schedulod payments to the secured ereditor prior
o conlrmsation,

{13 The debtor shall maintain collision ingurance on any vehicle leas than
gaven (7) years old on which thore is o lien. Failure to keep such insuyance
in foree shall resalt tn the lifting of the automatic stay as provided in Local

| Bankruptey Rule MNo. 4001.103), EDNC.
i t4) I"hes dehtor shall not dispose of any property by sale or otherwise without
: rior approval of Lhe troates and an ovder of the Courtl.

{61 The debtor shall not purchase sdditional propevty or imenr additional
indebtednass for an amennt in wecess of FIVE HUNDRED DOLLARS (3500)
without. prior approval of the truatee und an order of the Court.

(B) When a case 18 dismissad prior to confirmation, the Court may require
the debior to provide adequate protection te ene or more secured creditors by e
directing the chaptor 13 trustes to make adequate protection payments from {
funds veceived under paragraph (1) of this rula.
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THE L.S. TRUSTEE SYSTEM

TUESDAY, MARCH 25 1886

L5 Semate,
SUBCOMMITTEE ON OOURTS,
ComMmrrrex onN THE JUDICIARY,
Washington, N

The subcommities met, pursuant to notice, at 10:85 a.m., in room
SD628, Dirksen Sennte Office Building, Hon. John P. East (chair
man of the aabeormmiltes) presiding,

Prepont: Senators Thurmond, Deencini, and Heflin.

Ptafl present: David B. Anderson, chief counsed and staff director;
Jamas E. Hinigh, Jr, general counsel; William G, Short, profession-
Al etalf apsiptant; Ann M. Londermilk, chisf clerk; and Melanie 1.
Oliver, apeciul yosistant.

OFPENING STATEMENT OF HON, JOHN P. EAST, A U8, SENATOR
FROM THE STATE OF NORTH CARQLINA

Benator Kasy. [ wish to welcome you this morming, and to call to
order thie hearing of the Snbtummittee on Courts, to consider 8.
1961, the 1.8, Trustee Act of 1986

We have a list of distinguished witnesges hore this morning. We
look forward to heariog (rom Lthem. I would like to caution, howey-
er, that we will greatly appreciate, and will have to insist upon,
brevity so thai we can make our appointed rounds and allow every-
onc 81 oppartunity to be heard within some ressonable timeframe.

[ am anticipating that other membors of the subcommittee will
Eﬂ here during the course of the morning to parileipets in the

earing. .

In keeping with my desive that we remain relutively brief, 1
would |ike to place my full statement in the vecord, and just make
&8 few very brief observations on S 1961
; ]l;I'hE] preparcd statement of Senator Bast and a copy of 5. 1961
ollown

Prepanen STATEMENT OF 5EMAT0R JoeM B BasT

1 wip)d like te call to grder this hearing of the Subcamenittea on Couels Lo conssd.
or 3, 1961, the Vnited Statea Trusiee Act of 1986, Befire procweding lo the wit-
neases, I would like b make a few prellisinnry: remarks.

8. 13 way inlroduced on Decembser 17, llﬁ'ﬂﬁ, by Tequeat by Senuvtors Thurmond
nnd Dellontini, bath members of Lhiv Bubcommittse, a8 well 23 by savaral other dan-
lingnimhed membera af tha Senate, [+ wae referred to the Courts Subrommittes an
Jaruary (3. The purpose of the bill is te effect a nationwidn axpargian of the United
States Trostees pilol program,

The 1.8, Troptees pilal Smg['r&'n'l wok ereatnd in the Bankruptey Relorm Act of
IXE. That Act significnntly lherpased the judicial funetions of the Bankroptcy
judge. Aa & veioemn porallal ta that, the 1978 Act also separated those ndjudicetory

{1
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STATEMENT

il

Tadahl M. At-OHE
BANERINTTEY JODGE
EASTERM LISTRICT OF HCRT ChEGLIHA

jure oMITED STATEE TRUSTEE PFILOT PROGRAM
-

TAT WOH=F1LUT FAOIKAM

Thank a3 @Ay mach [ar recritting me bto expeczs my wlows
ofe 5. 1%61 and the Unleed Shalesa Vreadlee Syelen.

Many af Ll wrdeclying problens rasulis ng in Ehe enacLment
UE tiim United Stabgy Trwated Pilek Program in 1978 hare benn
wlimlnated or Ehe megadterte of  che ptoblems zubetsncially
dimipished Eifow e eaactment of the Bopkraplcy Delocs Ak
of  A97E, Congeean lpe  cecognised the inceeasing  worklosd
in pardelpbcy fourks and han mer vl chel Ledge by prowviding
a4 mush impeaves ayated from thet which proviasaly oeisted,
The fubkrupkcy Judgos ere oow  artkhace®ad a1 claekt'q offices
Wiz fULL Aemffing, Thi%s hes signicucantly dnprowad sha jodge's
sbiliby ki Apprruwisam The adiinietration of hanizuptocy cases.
tincradsed staffing wnd rmsourcms provided hy TnagrefAR hAve
enablad bha rlavka of bankreplop Gourks te sdmimciter baokraptoy
Gods mush Asor =Efficlenzly and qflemiusiy, In Aaldivion,
Conyreds Buz adblosised wawoch udge o law clark reed <his has
obbanced  {he fudga's apallly Lu dopeivise che case
aihinistrakicr. proceans. The Tonkevpboy Reform hor of 1370
nos provided ud With the buat backroptey gveaker 1l Lhe hlatarey
nf  thiz opyaboy. It prevdfen 4n edeguakte  crganissblomal
Gkitcbure o deal with  the pronlsms of  day-etp-day S48
wdminilsteration, Adagquats sbalfPing and fundopg of the exdsting
E¥akte will peavide far botkcr rAsU]1 LA *har Ehe United S-atén

TIUBTAS Syalew.
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superviscr and tha supeevised. Under the United Begtes Truskas
System, we will have ome United States +trustes for Horcth
Carolina and Scukh Carolina. o will ba responsible for
supervislng the Ecrustees panel ©In four districts, a tokal
of Forty trustees. Can these trustoes ba better suparviead
by one Unlted States trustes or by four clerks of cooge?
The answer le obviows. The bcrustess will have more direct
suparvision from the clerks and the clecks will be more
accasfgible to the trustess bthan will the Uolted States trustes.
Alsp keap in mind that the court in each district has its
owfi Local rules. Thesa rulss wvary from distriot to districtc.
This ip Erue with any¥ court systom. Differences in judges,
geographic area, Erustess, practitiopers, and types of cases
41l necsgsitato miner Aifferences in procsadures. The United
States trustes must know the Aiffaronces in Ehe four sSeks
of looal rules, but thie problem doss ot confront the clerk.

It la alsc argued that the Onited Btatas Trystes System
will result in more uniformity. UOnifocmity may ba a auna:n].a
gaal, but 4t does pot always produce a more efficlent or
affactive aystem. For example, the United States Erustes
axpackta to heve uniform audits for Chapter 13 brustess by
getking & major or nationnl accounting fhrm o audit the Chapteac
L3 trostess. Wall, last year we aolicited bids io oux districk
for Chaptar 13 awdlts, and tha resulc was that a bid Evom
4 looal oertified publie accounting firm was abeoae §10,000.04
lass than the bid Erom the pakional firm wasd by the United
States Erustea. I

HMany pAmel trugtees oppoda the United States Trustee Systam,
but ars reluctast ©o Bpeak Ln opposieion Eherets, They do
ok kaow what impact it may have on them 1f tha United Statms
Trugtee System is enacted natlenwide, I waderstand and appra-=
ciate their position. IE the myatem is enacted, I submit
that the United States trustees will make donsiderably more

changes than thay have Lo dakte. Ohee the peogram becomsa
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B Colflier on Bankeupiey App. PL4fc)

Colitey an Bynforupiey, Silechit Edition = App. P1§ Kenkrapicoy Refoear Act of $978 > App Pr dic) Rapare
af the Cannipissiar pif Hre Bavcfrtiptey Lives of the Ualted States, LR, Doe. Vo 157, v Ied Chng,, £ Sean (J953)

App. Pt. 4(c) Report of the Commission an the Bankruptcy Laws of the United Seates,
H.R. Doc¢. Mo, 137, $¥red {:nng., 15l Sess, (1973}

Repurl if the Commissian on the Bankruptey Liaws of ibe United States, 1LR. Doe, No, 93-137,
93d. Cong., Lsl Sesx,, P, Tand T {1972}

The Comumisgitie v e Bankropey Taws of the Tnited Seates was sstablished by Toblic Lo
t]-354, ctfective Tuby 24, 1971 Recause of arganizational delays. the Commidssion did nol
begrin ols wink until Tane, 1971, Thrig the following mro years, it comicoiod cight days of
pulslic: hearinges ad Jourty-four days of cxecemive sceslons.

An Lo conclusion o ity wirk, and on the date o which 1z exazionce was fo tomunate undar
the smalite crealwg 8, aly AL 1973, the Commssion filed its repoim in tso parts wirly the
preaident, the Clned Tostics gmd the Congress. Pa 1 explaing e Commission’s hisy, it
churge, i membership, s conslénis, wod  its recommemndicons e vevivim ol fhe
tarkouptery laws of the Linoted Seates. Througheut a1, veferences are made wa a drafi of o

= 11

new hankrupicy baw, aplimistically entitled “The Bankruptey Act of 1975
Farl T1 i uhe Conmissien's copon consists ol thas proposed stamic and explanatery notes, The
meres follew each proposed seetion, gnd explain the hstory and meaning of the section, and il
relatiom L gxiisting law,

This drafl staue was the foos of 21l subscquenr acovity sureenedme the revisicon af’ M
hankrupley lawes, until the mtradaction by Congressaman Don Edwards on Zaeweny 4, 1977, af
HE. 6, the inenealiate preeyrger oF fhe bl that ulimaiely became s, Belwesn he
submig=ign ol the Commmizzign’s Heport to Congress ond the inttodection of LR &, all
discisswm aml debaie, both n Congressional bearzazs and in fegal peoiBcals, cenlered around
the deafl stdluts prepared sand sohmaticd by the Barkmapoey Commission.

93d Congress, 1sl Sewsion——Huouse Diocument e, 93-137, Part L
COMMUNICATION

FLLOM THE

IXECUTIVE IERECTOR, COMMISSEGN QN THE BANKRUPFTCY LAWS (OF
THE UNITEDR STATES
TRANEMITTING A
RETORT OF THE COMMISSION ON TIEE BANKRUPTCY LAWS OF TIIE
UNITER STATES JULY 1973
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and impose conditions on the adminisiration for the protection of creditors pursuant
to section 4-305,

Section 6-104. Filing of Claims; Allowance of Postpetition Claims.

)} Filing of Prepetitfon Cladms. A proof of claim filed by a creditor or a codebtor
pursuant to scction 4-400{a) or (b}, respectively, against a debtor under this
chapter shall set forth facts showing that such claim 18 free from any charge
[orbidden by applicable law, A prool of claim Gled by the deblor or the
administrator pursuant to section 4-40[{c) shall set forth facts, if any, indicating
that the claim includes charges forbidden by applicable law,

(h) Filing of Pasipetition Claims.The administrator may fix a time for filing of
proofs of claim against a debtor under this chapter for the following:

1203]

(1) claims arising from the rejection of executory contracts and unexpired leases
of the debtor pursuant to section 4-602 or pursnant to the provisions of the
plan;

(2) claims for taxes that become payable to the United States, any state, or any
subdivision thereof afler the filing of the petition and while the case ig
pending; and

{3) claims against the debtor arising after the date of the petition for property or
services needed by him to assure proper performance under the plan.

fel Allowance of Posipetition Claims.A  posipetition  claim  filed  pursuant  to
subdivision (b) of this section shall be allowed subject to the following
limitations:

{1) such a claim shall not be allowed to the extent in amount that under any
other applicable law the debtor can defend against the enforcement of the
claim, the claim is unaccrued at the time of allowance and excepted from
discharge under section 4-506{a)(6), or the claim iz one described in clause
(1) (20, (3), (4), (6), (), or (B) of section 4=403(b}; and

{2) a claim filed pursuant to clause (3) of subdivision (b) of thiz section shall
not be allowed if pnor approval by the administrator of the debtor's
incurring the obligation was feagible and was not obtaingd,

NOTE

1. Subdivision fa) 15 derived from § 656(b) of the present Act and Proposed Rules
13-301, 13-203, and 13-304 and is designed lo elicit information that will give the
debtor the benefit of various consumer protection laws, This  subdivision
supplements § 4-401, which applies fo cases under this chapter,

2, Subdivision {b). Clause (1) 18 derived from § 355(2) of the presemt Act and
recognizes that some claims based on the rejection of executory contracts and
unexpired leases will not anse until zfter the tme fixed in the first notice for filing a
claim.
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3. Clause (2} is a revision of the first clause of § 680 of the present Act and
Proposed Rule 13-305(2) but extends the authority for allowance of postpetition
taxes fo any that become payable while the case is pending. The tax claims covered
by the second clause of § 680 of the present Act and by Proposed Rule 13-305(1)
are prepetition claims now covered by §5 4-401 and 4-405(h).

4. Clause (3) is based on § 606{1) of the present Act and Proposed Rule 13-305(3).
Together with clause (2) of subdivision (¢}, it outlines a procedure now followed in
some districts lo enable the deldor o oblain on credit property or services necded
to assore performance under the plan when he cannot so obtain them unless the
claims therefor are broughl under the plan,

[204]

MNormally, such credit is to be obtained only with the prior approval of the
adminmistrator, but it s recognized in clause (2) of subdivision (c) that this will not
in all instances be feasible, particularly for emergency medical services.

5. Subdivigion (c). The allowability of claims is generally poverned by & 4-402, but
an additional provision for postpetition claims is necessary because § 4-403(h)
provides that claims shall generally be determined as of the date the petition is
filed,

Part 2. Proceedings Relating to Plan and Performance Thereunder
Section 6-201. Provisions of Plan,

A plan under this chapter may provide for a composition or an extension of
indebtedness, or for a composition of some and an extension of other
indebtedness, and

(1) shall include provigions dealing with unsecured claims generally, or by
classes, on any terms, and may alter or modify the nghts of the holders of
such claims:

(2) may include provisions dealing with claims secured by personal property
severally, on any terms, and may provide for the curing of defaults within a
reasonable time and otheérwise alter or modify the rights of the holders of
such clanms:

(3) may provide for payments on unsecured claims to be made concurrently
with payiments on claims secured by personal property;

(4) may include provisions for the curing of defaults within a reasonable time
and the maintenance of payments while the case 15 pending on claims
secured by a lien on the debtor’s residence and on vnsecured claims or
claims secured by personal property on which the last payment is due afier
comypletion by the debtor of all payments under the plan;

(5) may include provisions for the assumption or rejection of executory
contracts and unexpired leases, if not previously rejected by the
administrator pursuant o section 4-602;
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&Q QRDERED.
SIGHED thiz 27 day of January, 2017,

Dawid M. Warfen
Unitad States BankKruptoy Judge

[INITED STATES BANKRIPTOY ¢ (NIRRT
EASTERN DPISTRICT GF NORTH CAROLINA
HRALFLGH DMVISION
IM RE: CASE NO., 16-02004-5-12M W
RY AN ALEXANDER FAIRCLDTH
CHAPTER 13
DEBI{HL
ORDER DERYING MOTHN TO INCLUR DEBT
This mates comes befare ihe coar upon the katioe o Inewe Mebt Filed by Ryan 3lexander
Fatrgloth (MDachtor™ on Tocember 15 2006 anil the Response filed by Chaper 13 imstee Tohn T
[omeamy By, (Trostee™) on Decerrlyen 27, 2006, e coet condueted a ey oo Janvary 11,
2017 m Balash, Noich Cavolima, Cort Walker, Ezq. appeancd for ihe Lrebilor, and Micnacl B.
BumesH, E=q. appearcd Sor the Trogtee,  Bused ypaon she evidenge presentgd angd grgoments ot
comse], the oot caalmes the tollowmn:e tindibas of facl and conclusions of ks
1. This manst 1% 1 core procceding pursmanm wa 28 LHEAC & 157, and she court has
Juerisdichiom porsaml do 28 2500 85 5L 157, aund 13340 The courl Livg the authoorty e hear iz

matter pursua e the General Order of Rederence entered Auguss 3, 1984 by the United Stales

Mutpie] Gt Tor This Fagteon Disimet of Mocth Caeel e
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3. The Deoter liled 3 volunlary petitdon Toc reliel wider Chapter 13 ol the Thued
Slwlew Bankrupley Civls Clode™)! on hme 1, 20104, g0 1the coud upprinled the Trostze Lo
aderindyeer ihe case pucsua w & 13020 The Deboor soeebt benleaptoy telzer o allow for struciured
topaviment iircugh 8 Chapter 13 plan of sele: snd pavrell 1ex liabihity esulting frem s prior
repalrnnl bugingss, The Debeee i niw sell-omplovad a5 0 penseal conftacior,

3 The Debrors Chapler L3 pla £an™ ) contirmation of which s peading, regunes
the Deblor 1o malke monthly paemends o e Tragiee in the amount g S1,000000 {2 51 monlhy
and 51,9500 Tirr 54 inoodhs. The Plan provicdes Toc 100%, paymeod ol alowed peiating clains
veLal g 350,244 85 and 75% payment of allew2d orsesured claine ol 3980058, In additien.
the Plan provides for the co-amoetized paymend of o elum sevuoed e the Debaor s nuoioy veliede

q, e [ebom™s wile gwrns o A1k p ascount {“4[!1[’1-;}"}3 which s managed throuph
het coplover by Fideley loveaiments ané an Indovidual Belircment Aceount (CIRA™ wluch 15
mamagad by the meeginent company of Fdward Jeoes, The corend walhoe of the 40000 1%
approXanately B35 00000, and the cucrent saloe of the TRA s apmoximately S50 0HRLAH

4. The Iebdor plams o Bake an setive tols in nenagig hs wife's relirermenl accounts,
tclidiog Transteccing the IRA fa Velovas! lmes to o selialuected suenunr, and o lhe exlant
presthle, direcring Fidelity Investiments” meanupernent oF the 400407 Iy an effor to hetter cduaeee
himself in stock wodimue skalls snd steategies the Doebor desiees o ke a eee-aeek slock rading
class with {3aaling Teeding Academy. o the Motion to Inow Delst, fe Delbtor se=ks authorizancn
to Tinamee s oo with Online Urading Acedeny i the approsamate o 5 J0,000.00, 1 ke paid

oveer i pertod of 24 mamlks wilh nunthly pasrnients nol Lo eaceed §490. 00

" Refersnoes i e ode, LE L7300 & 10 evamg, shall be by cevtimn nnohen anly
X Althimegh b Fickane et o this pczooot w2 SR e, s eocleat we the cocit wlostho sl aceount
quen InF e+ wnaier S LTEAT 4 Ak
2
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é. The Trustes @3 opposed wethe Deblor iocurring = sivaifizant pozi-peition abligalion
thal eeuld nupede s abeling o fwd the Pl however, U0 the Trebien i allowed Lo nee the b,
theen the Truszee recommuends i the Dizbior be reguinsd to provide for immediaee paymoent m full
ol The allowed unsesured claums. ‘Uhe Debtor indicates that within approximately breo manihs he
would be able o pay the Trustee 2 amount @ ficient W Tully Salesly these wosecured clns,

7. The Code and Fodeeal Rules ol Renkwopiey Procedus de nol expressly oreveno 3
Chaprier 13 elebtor Tevrn encnrving posi-potingn Jelil; howsever, e Tocial rules of Qiis disorict diclale
that 4 Chaper 13 delswoe “shall not purchase additianal propery oe incwr addiionas] debn of
A0 30000 or more withowt prier approval of e oo™ EDRA, LBE A002-1{gx5)  While
vecapiizing This e, the Deber wees he courl Lo Jod geidance in the Uniesl Stargs
Bankruptey Court for the Disuict ol Minnesely's recemt deremninetion thar “jt|here s nothung io
thy Barkmpley Code thar reguites coun awacization dor o debtor in chapler |2 who is nol
“etigaged in Buainesa™ 1o incoe post-pelilion debl or 1o obrain eredn.” faore fieidy, 550 BR. 424,
3% 1Bankr, O Minn, 200607 The Debter suggestes tiat the Moliom e Tneur Gebt should be
evaluateld umler a “husiness judpment mle™ analysis, and e Debtors desive w pain keoewleedpe
thar will hopetully enadile bim to omoape bis wife's reirenent aeconnts with areater renen aod

lewer valside fzes und commissions is o woumad and peasoraale maolivalion lor inewrming debt,

* 1 b | ekt coneenrd =, 2 S von i, il s 1t s oo eopped 0 lgedness™ wihin e kA in s
&A1,

¢ Thy Medale coud woled cher -illtl'll.'ll.'ll_.’,l'l the Code dinss i ||:\-.|.|i|1: atlea st Mo a {'|1i,|]',\-1|;,:|' 13 delacor 1o
irewr post-petitor Jdebd, B appeegristeness of nearcing suck o sebt could ponsheless zame ongdgr the guire's
seenliny luccanss 13250 2Y allswes the bl of o pest-perifnon Clann fen o cerscmrar debn ) i< far preemsiky or
eenvices rocessney foo thae debiom 'z pestuerssnze uoder dby plan fo bile & praot of elaim, sd § 13220006 2l s o
Clhapter 13 placy e preseide B pagioment of 1)y 3 pest-peninioe clain, fefay, 550 1RR. 2 437 Lillwr he Jeliter, Ui
croditor, @7 frustes could seck to iaebade thas chim rothie plar toowgl e moelilTenteon preeisanng of & 1329 wlicl
viardizles orplimer gl Uy cunfiematior regquircmenis af § 13300 & 24270 4 Ths prgabiliny dnes nnt eis:
i1t cerrenl vase, bevause e dail Sie Debtar prepssess B iecor woihd eon a3 as 2 aonsune- deb that s Do
THOMIEITE U SEryces negessiy oe s Deniass gerlemnenec vacke Bis B,
3
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4. The bagimess judgment rale s 2 deciting of corporase liw hal “serves b prevenl
ooy 1o unresonahly seview ing or inlerfering witle decinons cuds Ty duly elected simd
aalhorized pepresertatives of o corporsdion ™ FALEE o ety BE2 F Sopp. 2d 259, E64
PV, 2024 {erlinge Rabiezan an Saeel Carafing Corpararions, ¢ 11001 Under the busingss
Tuwdganent rule,

(il brsent zrovod of banl faitk, comfiid of infereai, or dislovally. the business Jes s

of ortficsm oo divschors well net be seeend-guessed o they are “Lke produel ol 2

raliomal process ™ aml the glfigers and direclors have Zaviled themsslees ol all

enalerial amd reamoraldy avialable ifoemation™ aml Donestby nebeved They wasre

acling in the st inleacst af le corporalion™
I (quoting Steew v Cwsrerdd, 2000 MR 60 2006 WL 1035802 4371 (N 2 Supar Marcl: 19,
F0000 Copuitengs Saoree Calrgereaer faes & reoledenr Qeaivarive Lieig., 964 A KT Bey 124 (03 Ch, 200497)
(omphases added].

L The Debten ' bustacss jndgment nele analoey, albeit clever, 13 nusplaced for soveral
reaanns. The Debtor s non an ailicer ar divectar makiag @ decision an behalf of = qorporals enfity
bt 15 vather wn mdividoal acting on has cwn behall The cowrt comuends the Debor e wantmg
o wocumolate waesllh B B faenidly’s futnme; however, mvesting msney lowesedys this ondensor iy
pstensthly in conflict wah e Tebiecs comimilmeot o pay bis pee-petition credioeg thzougd the
Flan. Pethaps in establizbmg B T8 C, LBE 40402 - 1 5E the Eocal Boles Committes for dhis
disnrict wisely envisiome], and the odges apreed, ot eny attempl e incor senificanl debe by g
Chapter 13 debtor perfomuing under 2 plan is in diczer contlict wih the mtereses of lus ored:tors,
I thig season, the court rowat coosider the atfect ol the fnancial burder P the stocl leding olivss
oty The Debibon s abilay wo perforne weder tlee Plon.

I, The Dektor s convipeed, mavbe hrough the oftivts of aggressive marksting, that

the intformation gluanod fiomn this educaticn will resoll in the Nnanciel seeurity Tar owhicte most

4
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Americans dizam The Deblor fud Jilficully m discerning batwese o ndividual Belisemenl
dgpounl ul o 4010k ploe Thix lack of Taste amderasndimg ol thisge very dalfsremt rehmemend
plan vehiclos lesmls the court to comelude thal e Detior s puilible novice wha will probably
drain biz spowsc’s retivcment nest cee, with a fow day trades, OF coursc, the 40101y and tiw [EA
arg nut properly ol Ehe Debtar'y bankrupiey eatate, i G cowt has no jurisdietion aver thoag
hantds. The cow1’s metereat i it the 1Dcbilar b able o caanplele e Man. reeervel o discharg,
and move forward with a "lesh stacl™ Allowing e Delior woanewr the delsl for the slock feading
comprse will frostzale pregeress aewend those ollimale goals.

[1.  The couwrt connol stsulile e Deldor Goo every Tnaisiab ndsstep, bul it certaioly
e prevend this e Ulue courl soppesis that the Dhebror Greus i ellons prowaeily on his ool
profossion and maximizing bis dispasehle incoeis, e Dabvor can al=ge manitor and oanage Lhe
A0Ik) and the IR A, bt m doing so. the cowrt will net allow the Debror to incar a delse that will
cesquier b Lo divgrl B0 e raomlhood powt-petition ingomneg Treen 1he T now theeclors,

U7 18 OQIBILRLED, ADJUDGED. AL DLECREEL ther the Molion Lo Lncae el be. and
herehy 15, demied.

ENE OF THHEIMENT

3
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