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BRIEF OF DEBTORS-APPELLANTS 
 

Marcus and Amanda Purdy filed a chapter 13 bankruptcy case, but this did 

not prevent them from financing the purchase of a family residence. Two patently 

invalid local rules of bankruptcy procedure state that prior court approval is required. 

The invalidity of the two local rules is based on unconstitutional nonuniformity, the 

abridgment of substantive rights and exceeding the boundary of procedure. The 

Bankruptcy Court for the Eastern District of North Carolina cannot enact its own 

bankruptcy laws. The Purdys’ purchase of a residence was legally permitted, and no 

harm resulted from their personal housing decision. No court order or chapter 13 

plan provision was violated by the purchase. The Bankruptcy Court erred in 

dismissing the case when there was no default on the terms of the confirmed plan 

but simply because the Purdys chose to finance the purchase of a family home. The 

Bankruptcy Court abused its discretion when it dismissed the case.   

BASIS OF BANKRUPTCY AND APPELLATE JURISDICTION 

On March 21, 2023, the United States Bankruptcy Court for the Eastern 

District of North Carolina granted the Trustee’s Motion to Dismiss the case. The 

Bankruptcy Court’s Order is immediately appealable under 28 U.S.C. §158(a)(1), 

which permits the appeals of “final judgments, orders, and decrees…of bankruptcy 

judges entered in cases and proceedings.”  

STATEMENT OF THE ISSUE PRESENTED 
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Whether the Bankruptcy Court erred in dismissing the chapter 13 case. 

STANDARD OF REVIEW 

This Court reviews a bankruptcy court’s conclusions of law de novo and 

findings of fact for clear error.  In re Meredith, 527 F.3d 372, 375 (4th Cir. 2008).  

When a question on appeal involves issues of both law and fact, the lower court’s 

legal conclusions are reviewed de novo, while any findings of fact will be reversed 

when they are clearly erroneous.  Matter of Richman, 104 F.3d 654, 656 (4th Cir. 

1997) (citing In re Varat Enterprises, Inc., 81 F.3d 1310, 1314 (4th Cir. 1996)). 

The Fourth Circuit held that a court abuses its discretion when it acts 

arbitrarily or irrationally, fails to consider judicially recognized factors constraining 

its exercise of discretion, or when it relies on erroneous factual or legal premises.  L. 

J. v. Wilbon, 633 F.3d 297, 304 (4th Cir. 2011).  

STATEMENT OF THE CASE 

On October 7, 2019, the Purdys filed a chapter 13 case. The Bankruptcy Court 

appointed John F. Logan as trustee on October 9, 20191. On March 9, 2020, the 

Purdys submitted an amended plan that was confirmed by the Bankruptcy Court on 

April 10, 2020. On August 23, 2022, the trustee filed a Motion to Dismiss the case. 

 
1 In North Carolina and Alabama, the bankruptcy court appoints the chapter 13 
trustee. In the judicial districts of the other 48 states, the trustee is appointed and 
supervised by the U.S. Department of Justice. The position of Bankruptcy 
Administrator only exists in the judicial districts of North Carolina and Alabama.  
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On August 26, 2022, the Purdys opposed the trustee’s Motion. On September 27, 

2022, a hearing was held in Raleigh. On January 3, 2023, the Bankruptcy Court 

replaced John F. Logan with Michael Burnett.  On March 21, 2023, the Bankruptcy 

Court entered an order dismissing the case with a bar to refiling. On April 3, 2023, 

the Purdys filed a Notice of Appeal. On April 13, 2023, the Bankruptcy Court issued 

a Memorandum Opinion in support of the Order Dismissing Case and Barring Future 

Petitions. 

STATEMENT OF THE FACTS 

On October 7, 2019, Marcus and Amanda Purdy filed a joint chapter 13 

bankruptcy case. On October 9, 2019, the Bankruptcy Court issued an ORDER AND 

NOTICE TO DEBTOR. This ORDER AND NOTICE TO DEBTOR is a standard 

document issued in all cases and provides an explanation to lay persons about 

various matters regarding chapter 13 including the existence of certain local rules of 

bankruptcy procedure. The ORDER AND NOTICE TO DEBTOR document does 

not distinguish which portions of the document are an ORDER and which portions 

are a NOTICE. At the time the chapter 13 case was filed, the Purdys rented their 

residence. On March 9, 2020, the Purdys submitted an amended plan proposing to 

pay $1,300.00 per month for 60 months. The plan provided that the bankruptcy estate 

property would vest back with the Purdys upon confirmation pursuant to 11 U.S.C. 
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§1322(b)(9)2, section 7.1 of the plan and §1327. On April 10, 2020, the Bankruptcy 

Court confirmed the plan and the bankruptcy estate was terminated. On February 12, 

2021, the plan was modified in part because a 2015 Chevy Impala was totaled and 

the ongoing payments were decreased to $893.00 per month. In the fall of 2021, the 

Purdys decided to purchase a residence in Johnston County, North Carolina, instead 

of renting in Wake County, North Carolina. The Purdys qualified for a VA loan 

because of Mr. Purdy’s military service. On December 8, 2021, the Purdys filed a 

Motion with the Bankruptcy Court seeking approval for the loan and purchase 

pursuant to two invalid local bankruptcy rules of procedure. On December 16, 2021, 

the trustee docketed a response of no opposition. Nonetheless, on December 21, 

2021, the bankruptcy court scheduled a hearing on the Motion. After a hearing on 

January 5, 2022, the Bankruptcy Court denied the Motion. The Purdys purchased a 

home on January 25, 2022. On August 23, 2022, the trustee filed a Motion to Dismiss 

the chapter 13 cases pursuant to §1307(c). The Motion alleged that the Purdys had 

violated local rules, court orders, and a plan provision. A hearing was held on 

September 27, 2022. The Bankruptcy Court dismissed the case on March 21, 2023 

and included a bar to refiling. The Purdys filed a Notice of Appeal on April 3, 2023. 

 
2 Henceforth, references to Title 11 of the United States Code will be abbreviated. 
For example, 11 U.S.C. §1322 will be §1322. 
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The Bankruptcy Court issued a Memorandum Opinion in Support of Order 

Dismissing Chapter 13 case and Barring Future Petitions on April 13, 2023.  

SUMMARY OF THE ARGUMENT 

The Purdys financed the purchase of a family home instead of renting during 

the pendency of their chapter 13 case. This was a personal decision that is allowed 

under substantive law. The home purchase violated two patently invalid local 

bankruptcy rules of procedure. The local rules are invalid because they are 

unconstitutionally nonuniform, they abridge or modify substantive rights and they 

exceed the boundaries of procedure. Even if the local rules are valid, there was no 

evidence of harm. No plan provision was violated and no court order was violated. 

The Bankruptcy Court abused its discretion in dismissing the case and should be 

reversed.   

ARGUMENT 

THE BANKRUPTCY COURT ERRED IN DISMISSING THE CASE 
AS THERE WAS INSUFFICIENT CAUSE FOR DISMISSAL UNDER 11 
U.S.C. §1307(C) 

 
The Bankruptcy Court erred in dismissing the case because the Purdys were 

permitted to finance a purchase of a residence without court approval. The trustee’s 

Motion was brought under §1307(c) and Federal Bankruptcy Rules 1017(f)(2) and 

9013. Bankruptcy Rule 9013 requires that a Motion “shall state with particularity 

the grounds thereof, and shall set forth the relief or order sought”. The Chapter 13 
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Trustee’s Motion to Dismiss Case with Prejudice alleged that the Purdys willfully 

and knowingly violated E.D.N.C. LBR 4002-1(g)(5) and (g)(6) which shall hereafter 

be referred to as “The Local Rules” and court orders where the Bankruptcy Court 

failed to grant permission under The Local Rules.   

The Local Rules provide as follows: 

CHAPTER 13 – DEBTOR DUTIES. The following shall apply in 
chapter 13 cases.  
…. 
 

(5) Post-Petition debt. After the filing of the petition and until the 
plan is completed, a debtor shall not incur additional debt of $10,000 or 
more without prior approval from the court. The debtor shall file an 
application to incur debt with a fourteen-day notice to the chapter 13 
trustee. If no objection is filed, the court may approve the application 
without a hearing. 

(6) Post-Petition purchases. After the filing of the petition and 
until the plan is completed, a debtor shall not purchase any item of 
property of $10,000 or more with non-exempt assets without prior 
approval from the court. The Debtor shall file an application to 
purchase property with a fourteen-day notice to the chapter 13 trustee. 
If no objection is filed, the court may approve the application without a 
hearing.  

 
The Local Rules are invalid since they violate the U.S. Constitution, 28 U.S.C. 

§2075 and Fed R. Bankr. P. 9029. In article 1, section 8, the U.S. Constitution 

empowers the democratically elected Congress to establish uniform laws on the 

subject of Bankruptcy. (Emphasis added.) “Nothing in the language of the 

Bankruptcy Clause…suggests a distinction between substantive and administrative 

laws.” Siegel v. Fitzgerald, 142 S.Ct 1770, 1773 (2022).  It is not enough that  
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substantive law be uniform, it is also necessary that procedural aspects of bankruptcy 

also be uniform. The U.S. Constitution does not permit unelected Article I 

bankruptcy judges to enact nonuniform bankruptcy laws or procedures. Whether The 

Local Rules are deemed substantive or procedural, they are different than those 

found in some other jurisdictions. As such, they are invalid under the U.S. 

Constitution. Although the U.S. Constitution explicitly constrains the U.S. Congress, 

it is logical that Article I judges from a single judicial district are also so constrained. 

The Local Rules date back to December 1, 1983, when the E.D.N.C. bankruptcy 

judges were Thomas Milton Moore and A. Thomas Small. Judge Moore explained 

his position on local bankruptcy rules during U.S. Senate testimony:  

Also keep in mind that the court in each district has its own local rules. These 
rules vary from district to district. This is true with any court system. 
Differences in judges, geographic area, trustees, practitioners, and types of 
cases all necessitate minor differences in procedures. (Emphasis added.) 
 
The U.S. Trustee System, U.S. Senate Subcommittee on Courts, Committee of 
the Judiciary. Chairman Senator John P. East. March 25, 1986. 10:35 a.m. 
Thomas Milton Moore. Page 188.  

 
Although there are no advisory notes or caselaw from the 1980s to explain the basis 

or rationale of The Local Rules, Judge Moore’s prepared Senate testimony is 

revelatory. With the multivarious factors Judge Moore cites, it is no surprise that 

some of the E.D.N.C. bankruptcy local rules are nonuniform. In Siegel, the Supreme 

Court found a brief disparity of quarterly fees collected was unconstitutionally 

nonuniform and held that the Bankruptcy Clause “… does not permit arbitrary 
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geographically disparate treatment of debtors.” Seigel, 1781. The issue in this case 

is much more important and long lasting than the issue in Seigel. There are thousands 

of chapter 13 cases pending in the E.D.N.C. and over one hundred thousand cases 

have been filed since 1983. The Local Rules will never change unless a higher court 

intervenes. The Local Rules are beyond the reach of any political process. Whereas 

citizens in this democratic republic normally have the right to participate in the 

political process (e.g. write to their Congressperson, vote, organize, etc.), there is no 

way to persuade unelected bankruptcy judges whose terms span multiple turnovers 

in the other two branches. Chapter 13 debtors in the E.D.N.C. are being subjected to 

limitations on their freedom that are not in place in many judicial districts. It is 

unconstitutionally nonuniform but also profoundly unfair.  Because The Local Rules 

are unconstitutional, the Bankruptcy Court dismissal of this case should be reversed.  

The enabling legislation for local bankruptcy rules is 28 U.S.C. § 2075 (Rules 

Enabling Act), which provides: 

The Supreme Court shall have the power to prescribe by general rules, 
the forms of process, writs, pleadings, and motions, and the practice 
and procedure in cases under title 11.  

 
Such rules shall not abridge, enlarge, or modify any substantive 
right. (Emphasis added.)  

 
The Local Bankruptcy Rules abridge and modify a chapter 13 debtor’s 

freedom of contract and their ability to participate in the open credit economy. 

“North Carolina follows a ‘broad policy’ which generally accords contracting parties 

Case 5:23-cv-00170-D   Document 17   Filed 05/31/23   Page 13 of 52



 

13 

‘freedom to bind themselves as they see fit.’” Severn Peanut Co. v. Indus. Fumigant 

Co., 807 F.3d 88, 91 (4th Cir. 2015) (quoting Hall v. Sinclair Refining Co., 242 N.C. 

707, 89 S.E.2d 396, 397-98 (1955)). “Its courts recognize that ‘the right of private 

contract is no small part of the liberty of the citizen.…’” Id. (quoting Calhoun v. 

WHA Med. Clinic, PLLC, 178 N.C. App. 585, 632 S.E.2d 563, 573 (2006)).  If there 

was an exception to the customary freedoms associated with citizenry for individuals 

in chapter 13 cases it would be clear in the Code. “Congress does not hide elephants 

in mouseholes by altering the fundamental details of a regulatory scheme in vague 

terms or ancillary provisions. Sackett v. EPA, 2023 U.S. LEXIS 2202 (2023). If a 

chapter 13 debtor did not have unrestrained financial autonomy that non-debtors 

enjoy then those limits would be clearly set forth in the Bankruptcy Code3. If being 

a debtor in a pending chapter 13 case prevented a home purchase then no local rule 

of bankruptcy procedure could ever allow it because that would be an impermissible 

enlargement of a substantive right. (Emphasis added.) No policy rationale, 

longevity, similarly misguided rule from another jurisdiction or appeals to equitable 

powers can justify an abridgment of rights based on a local rule of bankruptcy 

procedure. The longevity of The Local Rules is only a testament to the ongoing 

unchecked exercise of raw judicial power. The invalidity of The Local Rules can be 

 
3 Henceforth, references to the Bankruptcy Code will be abbreviated to “Code” or 
“the Code”. 
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understood by those who are versed in basic civics and the ability to observe that 

many citizens seek to finance the purchase of a home or vehicle and those purchases 

and loans often exceed $10,000.00. The maintenance of the separation of powers of 

the three branches is embodied in the Rules Enabling Act. Congress makes the law 

and the judicial branch interprets that law. If a citizen is being deprived of a right to 

do something as common and basic as financing the purchase of a residence or 

vehicle, then their rights have been abridged and modified. As such, The Local Rules 

are invalid, and the Purdys were permitted to finance the purchase of a residence 

without obtaining approval from the Bankruptcy Court. The Bankruptcy Court erred 

in dismissing the case for failing to comply with invalid local rules and orders that 

failed to grant permission under the invalid local rules when no permission was 

legitimately required under substantive law.   

The United States Bankruptcy Court for the Eastern District of North Carolina 

has enacted local rules of procedure pursuant to Fed. R. Bankr. P. 9029, which 

provides as follows: 

Local Bankruptcy Rules; Procedure When There is No Controlling Law 

(a) Each district court acting by a majority of its district judges may make and 
amend rules governing practice and procedure in all cases and proceedings 
within the district court’s bankruptcy jurisdiction which are consistent 
with—but not duplicative of—Acts of Congress and these rules and which 
do not prohibit or limit the use of the Official Forms. Rule 83 F.R.Civ.P. 
governs the procedure for making local rules. A district court may 
authorize the bankruptcy judges of the district, subject to any limitation or 
condition it may prescribe and the requirements of 83 F.R.Civ.P., to make 
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and amend rules of practice and procedure which are consistent with---but 
not duplicative of—Acts of Congress and these rules which do not prohibit 
or limit the use of the Official Forms. Local rules shall conform to any 
uniform numbering system prescribed by the Judicial Conference of the 
United States.    
 

On October 8, 1987, an order was issued by the Honorable W. Earl Britt which 

delegated the rule-making authority from the E.D.N.C. District Court to the 

E.D.N.C. Bankruptcy Court.4  The original iteration of The Local Rules was issued 

 
4 The order provides: This matter is before the court at the request of 
the bankruptcy judges of this district, and  
 
It appearing to the court that it is in the best interest of the 
administration of justice in this court and the bankruptcy court for the 
rule-making authority provided by Bankruptcy Rule 9029 to be 
delegated to the bankruptcy judges of this district; now therefore, 
 
IT IS ORDERED, ADJUDGED AND DECREED that all bankruptcy 
rules of practice and procedure heretofore adopted by the United States 
District Court, Eastern District of North Carolina are hereby revoked, 
and 
 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
bankruptcy judges of this district are hereby authorized, subject to the 
requirements of Rule 83 of the Federal Rules of Civil Procedure to 
make rules of practice and procedure not inconsistent with the 
Bankruptcy Rules, consistent with the authority of the district court to 
modify or abrogate any rules so adopted as appears appropriate.  
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December 1, 19835, and amended in 19956, 20047 and 20088 until the current version 

was enacted in 2019. Pursuant to Federal Bankruptcy Rule 1001, the Bankruptcy 

Rules govern procedures in cases under Title 11 and the “rules shall be construed to 

secure the just, speedy, and inexpensive determination of every case and 

proceeding.” (Emphasis added.) Federal Bankruptcy Rule 9030 provides that 

bankruptcy rules are not be construed to extend the jurisdiction of a court. The Local 

Rules are invalid as they exceed what is procedural.  

 
5The debtor shall not purchase additional property or incur additional indebtedness 
for an amount in excess of FIVE HUNDRED DOLLARS ($500) without prior 
approval of the trustee and an order of the Court.  
6 OBTAINING CREDIT: The debtor shall not purchase additional property or 
incur additional indebtedness for an amount in excess of ONE THOUSAND 
DOLLARS ($1,000.00) without prior approval of the trustee and an order of the 
court. 
7OBTAINING CREDIT: The debtor shall not purchase additional property or incur 
additional debtor of $5,000.00 or more without prior approval from the court. The 
debtor must give notice of the application to purchase additional property or to incur 
additional debt to the chapter 13 trustee, who must respond within five days of 
receipt of the notice. If no objection is filed, the court may approve the application 
without a hearing.  
8 OBTAINING CREDIT. The debtor shall not purchase additional property or incur 
additional debt of $7,500 or more without prior approval from the court. The debtor 
must give notice of the application to purchase additional property or to incur 
additional debt to the chapter 13 trustee, who must respond within five days of 
receipt of the notice. If no objection is filed, the court may approve the application 
without a hearing.  
 

Case 5:23-cv-00170-D   Document 17   Filed 05/31/23   Page 17 of 52



 

17 

The Supreme Court of the United States addressed the procedure versus 

substance question in the case of Shady Grove Orthopedic Assocs., P.A. v. Allstate 

Ins. Co. where it held: 

We have long held that this limitation means that the Rule must really 
regulat[e] procedure,--the judicial process for enforcing rights and 
duties recognized by substantive law and for justly administering 
remedy and redress for disregard or infraction of them. The test is not 
whether the Rule affects a litigant’s substantive rights; most procedural 
rules do. What matters is what the Rule itself regulates: If it governs 
only “the manner and the means” by which the litigants’ rights are 
enforced, it is valid; if it alters the rules of decision by which the court 
will adjudicate those rights, it is not. 
 

559 U.S. 393, 407 (2010) (citations, brackets, quotation marks omitted). The 

Fourth Circuit Court of Appeals in Associated Dry Goods Corp. v. EEOC stated 

the following:  

The courts look rather at the actual function and effect of the rule or 
regulation in question in resolving whether it is substantive or 
procedural. If a regulation or rule enforces rights or imposes definite 
obligations on the parties, it is ordinarily considered substantive. If 
however, it really regulates procedure, i.e. the matter in which an 
administrative agency carries out its administrative function and 
responsibilities, the rule is to be deemed procedural. The distinction 
thus phrased seems to be implicit in the authoritative declaration of the 
Supreme Court in Sibbach v. Wilson & Co.: 
 

The test must be whether a rule really regulates 
procedure,--the judicial process for enforcing rights and 
duties recognized by substantive law and for justly 
administering remedy and redress for disregard or 
infraction of them. 
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720 F.2d 804, 809 (4th Cir. 1983) (quoting Sibbach v. Wilson & Co., 312 U.S. 1, 14 

(1941)). A law review article explains it thus: 

“…a rule of practice or procedure concerns the method a court uses to 
adjudicate matters presented to it. Such a rule may not prescribe the rules that 
govern how a court determines a matter on its merits. Neither may a rule of 
procedure address whether a court may adjudicate a matter at all or exercise 
authority over particular persons or property—although it may prescribe the 
process a court uses to determine its authority in a given case.”  
 
A Benjamin Spencer, Substance, Procedure, and the Rules Enabling Act., 66 
U.C.L.A. L. Rev. 654 (2019) 
 

 As it relates to The Local Rules, the E.D.N.C. Bankruptcy Court is dictating 

what actions are brought into the adjudicative process instead of regulating how the 

adjudicative process functions. The Local Rules are unconnected to any Code 

provision or Federal Bankruptcy Rule provision. The Local Bankruptcy Rules 

function as substantive law driven by policy unrelated to what is set forth in Federal 

Bankruptcy Rule 1001 or Federal Rule 4002 and thus are not valid. The Local Rules 

are not based on any policy underpinnings found in legislative history but rather the 

whims and idiosyncrasies of E.D.N.C. bankruptcy judges. The Local Rules were 

simply created out of thin air by two E.D.N.C. bankruptcy judges in 1983. At 

implementation, the effect of The Local Rules was to increase the power of the two 

bankruptcy judges and that effect remains. To state the obvious, two bankruptcy 

judges in Wilson, North Carolina issuing a rule is far different from the passage of a 

law in both Houses of Congress and presentment to the President. It is also different 
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than the Federal Bankruptcy Rules Committee9 vetting and recommending a rule 

with detailed Advisory Committee Notes to the U.S. Supreme Court.   

As further evidence of the E.D.N.C. Bankruptcy Court’s pattern of exceeding 

the boundaries of local bankruptcy rules of procedure, there is E.D.N.C. LBR 4002-

1(g)(4) which provides: 

(4) Disposition of property. After the filing of the petition and until the plan 
is completed, the debtor shall not dispose of any non-exempt property having 
a fair market value of more than $10,000.00 by sale or otherwise without prior 
approval of the trustee and an order of the court. 
 
E.D.N.C. LBR 4002-1(g)(4) is nonuniform, abridges substantive rights, is not 

procedural, is inconsistent with the Code and is duplicative and inconsistent with the 

Federal Bankruptcy Rules. “A local rule of bankruptcy procedure cannot conflict 

with the Federal Bankruptcy Code.” Specialized Loan Servicing v. Devita, 610 B.R. 

513, 524 (E.D.N.C. 2019). Like The Local Rules, the first iteration of E.D.N.C. LBR 

4002-1(g)(4) was issued on December 1, 1983. The limitations of local rules of 

bankruptcy procedure were not property observed in the context of chapter 13 at that 

time and that problem still exists. This Court should overturn the Bankruptcy Court 

and find that The Local Rules are substantive and not procedural and as such invalid 

and as such the violation of invalid local rules is not basis to dismiss the Purdys’ 

case.    

 
9 The Bankruptcy Rules Committee has fifteen members and has members with 
various stakeholder affiliations along with liaisons.  
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The Bankruptcy Court erred in admitting into evidence and relying upon a 

forged letter submitted as part of the loan application process. The Purdys did not 

contest that The Local Rules were violated so the details of how that occurred were 

irrelevant. The trustee’s Motion to Dismiss made no reference to the letter. Such an 

allegation was required under Federal Bankruptcy Rule 9013 if the trustee was 

seeking relief based on the letter. There was no evidence that the forged trustee letter 

was relied upon or that the letter had any impact on the bankruptcy case. At most, 

the letter might have damaged the mortgage lender if that mortgage lender planned 

to file a claim pursuant to §1305. There was no evidence of why the lender sought 

the trustee letter and no evidence the lender planned to file a §1305 post-petition 

claim in the case.  The Purdys objected to the admission of the letter at the hearing. 

See hearing transcript pages 38-40, lines 24 on page 38-line 7 on page 40. The 

Bankruptcy Court abused its discretion in basing any part of its decision on the letter. 

Although Ms. Purdy did submit the letter, that could only have impacted the lender’s 

underwriting process and had no impact on the bankruptcy case itself or the parties 

to the bankruptcy case. There is no reason why the methodology by which the Purdys 

violated The Local Rules (which are invalid) should be material. The dismissal of 

the case does not help the mortgage lender and likely harms it. If the case is 

dismissed, then the mortgage lender will have to compete for the Purdys’ disposable 

income from the creditors that were being provided for in the chapter 13 plan.  The 
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mortgage lender assumed that the confirmed chapter 13 plan (a binding contract) 

would be complied with. The letter was unrelated to the bankruptcy case. The trustee 

was not damaged by the letter. No creditor was damaged by the forged letter. During 

the course of a plan lasting up to five years, a chapter 13 debtor may have all manner 

of financial and personal dealings. Chapter 13 is a legal process whereby pre-petition 

debts are reorganized. Once the plan is confirmed, the role of the bankruptcy court 

is greatly reduced. Post-confirmation, the role of §1307 relates to performance under 

the plan, and it is not an open-ended license to dismiss cases for various financial 

dealings that occur through the duration of the repayment term but are unrelated to 

the plan itself. The Bankruptcy Court erred in admitting the letter into evidence and 

relying on that in the order dismissing the case with a bar to refiling, and as a result, 

the dismissal should be reversed.  

The Bankruptcy Court’s dismissal with a bar to refiling is excessive for merely 

violating local rules of bankruptcy procedure. E.D.N.C. LBR 9011-3 provides that: 

(a) Failure to comply with local bankruptcy rules. If any attorney or party 
willfully fails to comply with any Local Bankruptcy Rule of this court, the 
court, in its discretion, may impose sanctions. 
 

The Bankruptcy Court’s dismissal with a bar to refile in this case is beyond 

that of a sanction. The 1993 Advisory Committee Note to Civil Rule 11 lists a variety 

of sanctions available for a Rule 9011 violation. These include striking the offending 

paper; issuing an admonition; reprimand or censure; requiring participation in 

Case 5:23-cv-00170-D   Document 17   Filed 05/31/23   Page 22 of 52



 

22 

seminars or other educational programs; ordering a fine payable to the court; and 

referring the matter to disciplinary authorities or agencies. The dismissal remedy in 

this case is bootstrapping a violation of a local bankruptcy rule into the substantive 

remedy of dismissal with a bar to refile. Dismissal is a remedy that should be 

reserved for cases of “real misconduct” and “serious abuses”. Janvey v. Romero, 883 

F.3d 406, 412 (4th. Cir. 2018). Even assuming The Local Rules are valid, the 

Bankruptcy Court’s remedy is excessive for merely violating local rules of 

bankruptcy procedure. In this case, the Purdys financed the purchase of a family 

house which was permitted and encouraged (e.g. the residential mortgage interest 

deduction allowed under the Internal Revenue Code) under law. The trustee did not 

oppose the Purdys financing their home purchase. The Purdys agree that under 

§1305 the trustee has supervision over post-petition consumer claims where the 

holder of such a claim knew or should have known that prior approval by the trustee 

of the debtor’s incurring the debt was practicable and was not obtained and where 

the debt relates to property or services necessary for the debtor’s performance under 

the plan. No creditor is required to file a claim in a case. Section 1322(b)(6) allows, 

but does not require, a plan to provide for a §1305 claim that is allowed. Post-

confirmation, a plan would have to be modified to address a §1305 claim which is a 

process governed by §1329 and Federal Bankruptcy Rule 3015(g). As such, a post-

petition claim would require a creditor to file a claim, and a debtor that wants to 
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provide for the claim and this would be subject to any party to the case being 

permitted to object and be heard in relation to the claim being provided for. 

However, the issue in this case has nothing to do with the submission of a post-

petition claim or property necessary for the Purdys’ performance under the plan. 

Rather, the Purdys financed the purchase of a home and have paid the mortgage loan 

directly, in the same way as any chapter 13 debtor pays post-petition obligations 

directly including vehicle loans, student loans, credit card obligations, personal 

loans, etc. There was no allegation or evidence presented that the Purdys’ home 

purchase was necessary for their performance under the plan. The purchase was 

discretionary and would not qualify under §1305. There is no reason for the 

mortgage lender to file a claim into the case. There was no evidence presented that 

the mortgage lender planned to file a post-petition claim into the chapter 13 case. 

The VA home loan is an earned benefit of Mr. Purdy’s military service. The 

Bankruptcy Court found that the proposed purchase did not appear to be in the 

Purdys’ best interest. The Purdys are rational adults who are able to determine what 

is in their own best interest. The role of the bankruptcy judge is to adjudicate disputes 

between parties about issues arising under the Code not to serve as a personal 

financial coach or gatekeeper on life choices. The role of the bankruptcy judge is not 

to protect debtors from themselves. Defenders of E.D.N.C. LBR 4002-1(g)(5) have 

often explained it in terms of paternalism. Former E.D.N.C. Bankruptcy Judge 
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Stephani Humrickhouse explained that “…Local Rule 4002-1(g)(5) is therefore 

consistent with ‘Act of Congress,” as it works to ensure that a chapter 13 debtor is 

financially able to complete his plan and receive a discharge.” In re Butala, 2018 

Bankr. LEXIS 2606 (Bankr. E.D.N.C. 2018). If the primary goal of E.D.N.C. LBR 

4002-1(g)(5) is paternalism, then dismissal of the case with a bar to refile is an abuse 

of discretion where there is no evidence of damage to any party. E.D.N.C. Judge 

Flanagan ruled that E.D.N.C. LBR 4002-1(g)(5) was procedural and did not abridge 

substantive rights. Higgins v. Logan, 635 B.R. 776, 782 (E.D.N.C. 2021). In Higgins, 

Judge Flanagan incorrectly found that E.D.N.C. LBR 4002-1(g)(5) effectuates 

§1305. Id at 779. Under §1305, certain post-petition claims are restricted by prior 

trustee approval. In contrast, The Local Rules control a debtor’s ability to make 

purchases and incur debt. These are two completely different concepts. The 

legislative history to §1305 explains: 

Clause (3) is based on 606(1) of the present Act and Proposed Rule 13-305(3). 
Together with clause (2) of subdivision (c), it outlines a procedure now 
followed in some districts to enable the debtor to obtain on credit property or 
services needed to assure performance under the plan when he cannot so 
obtain them unless the claims thereof are brought under the plan. Normally 
such credit is to be obtained only with the prior approval of the administrator, 
but it is recognized in clause (2) of subdivision (c) that this will not in all 
instances be feasible, particularly for emergency medical services. 
 
B Collier on Bankruptcy App. Pt. 4(c).  Report of the Commission on the 
Bankruptcy Laws of the United States, H.R. Doc. No. 137, 93rd Congr. 1st Sess. 
(1973). 
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Section 1305 was intended to enhance a chapter 13 debtor’s ability to incur 

debt, not limit it. (Emphasis added.) Section §1305 allows for a deviation from the 

normal rule that only pre-petition claims are addressed in a chapter 13 plan. Prior to 

Higgins, the E.D.N.C. Bankruptcy Court holdings that considered the foundations 

of E.D.N.C. LBR 4002-1(g)(5) never found that it was implementing §1305.10 

Although Higgins was wrongly decided generally, the holding correctly recognized 

that The Local Rules are simply rules of local bankruptcy procedure and do not limit 

a chapter 13 debtor’s rights. A violation of a local rule of bankruptcy procedure 

without evidence of damage is insufficient to justify a dismissal with a bar to refile.   

Chapter 13 bankruptcy is a reorganization in which debtors are permitted to 

retain their assets in exchange for repaying various debts through a plan.  The 

confirmation of a plan is res judicata as to a debtor’s good faith in filing the case and 

with regards to the plan. Section 1307 allows a court to dismiss a chapter 13 case for 

a number of reasons including “for cause”. Other than a payment default under the 

 
10 “Section 1305(a)(2) allows a creditor to file a post-petition claim based on post-
petition ‘consumer debt…that is for property or services necessary for the debtor’s 
performance under the plan’ and §1328(d) provides that a §1305(a)(2) claim for 
post-petition debt may not be discharged. The court acknowledges that neither of 
these statutes, nor any other provision of the Bankruptcy Code, specifically 
requires a debtor to affirmatively seek authority from the court in order to incur 
debt post-petition”. In re Butala, 2018 Bankr. LEXIS 2606 (E.D.N.C. Bankr. 
2018).  “In other words, Local Rule 4002-1(g)(5) accomplishes a broader objective 
than 1305, but the purposes behind both are complementary.” In re Ripley, 2018 
Bankr. LEXIS 310 (E.D.N.C. Bankr. 2018).  
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plan, it is extremely rare for a case to be dismissed post-confirmation. In this case, 

the Purdys merely purchased a home which they were permitted by law to do. No 

harm resulted from the purchase. In fact, significant harm would have resulted from 

the sale not occurring since the Purdys would not own a home and the sellers would 

have lost the $20,000.00 they had put down on the house they were planning to 

purchase.11 Had the sale not occurred through various real estate professionals such 

as agents, loan officers and attorneys would not have been paid for work they had 

done. The Purdys could have faced legal consequences for their failure to comply 

with the contract from the sellers and the real estate agents. The Bankruptcy Court 

found that the home purchase eschewed the order and dignity of the bankruptcy 

proceedings, but there is no evidence of that. The chapter 13 case functioned exactly 

as it was intended to. What undermines the order and dignity of bankruptcy 

proceedings is when unelected bankruptcy judges issue local rules of bankruptcy 

procedure which are substantive and abridge rights and then apply those rules despite 

 
11 See court transcript page 37, lines 11-22. 
Amanda Purdy: There---there was no time. Like, I was about to cost innocent 
people $20,000, so that is why I did what I did that you’re about to present. There 
was no ill motive. It was all about saving innocent people $20,000 for accidently 
having the misfortune of getting wrapped up with us. 
Q. Who were the innocent people? 
Amanda Purdy: The sellers of the home, who had already put $20,000 down on 
their future purchase, who would have lost all of that money if we did not proceed. 
So I didn’t want to do the things that I did. I didn’t want to violate orders. I could 
not live with costing innocent people $20,000 of their down payment of due 
diligence money.  
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there being no opposition from any party to the case.  No court order was violated. 

Failure to obtain approval from the court based on invalid local rules is not the same 

as being prohibited from taking an action. No party ever sought or obtained an order 

preventing the Purdys from financing a home purchase. Rather, the Purdys sought 

permission from the court pursuant to The Local Rules. Although the Bankruptcy 

Court denied the permission, that permission was never needed in the first place 

because The Local Rules are not valid. The ORDER AND NOTICE TO DEBTOR 

was simply a notice of the existence of E.D.N.C. LBR 4002-1(g)(5) and (g)(6). No 

plan provision was violated as no bankruptcy estate existed upon confirmation of the 

plan pursuant to §1327. Even if the funds necessary to satisfy their monthly housing 

expense were deemed to be estate property, the expenditure was in the ordinary 

course and did not require any prior notice or a court order.  

An involuntary dismissal is a harsh sanction, and it should be resorted to only in 

extreme cases. The Bankruptcy Court erred in dismissing the case with a bar to refile 

“for cause” where it was based on a mere failure to follow two invalid local rules of 

bankruptcy procedure.  

The Bankruptcy Court included its own invalid local rules into a standardized 

sua sponte document which is the same as that which is issued in every chapter 13 

case in E.D.N.C. It is titled ORDER AND NOTICE TO DEBTOR. A portion of this 

document reads as follows:  
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(11) Incurring Debt: You must not purchase additional property or incur 
additional debt in excess of $10,000.00 without prior approval of the court. 

 
Paragraph 11 is merely rephrasing The Local Rules. It is a notice of the 

existence of The Local Rules and not an independent court order that is separate and 

apart from The Local Rules. The remainder of the ORDER AND NOTICE TO 

DEBTOR is a hodge podge of rephrasing Code provisions and E.D.N.C. chapter 13 

miscellany. The document should not be afforded the weight of a court order that 

arose from a case or controversy between parties.   

A bankruptcy judge has a limited statutory role in chapter 13 cases. The  

primary functions are to adjudicate disputes between parties about plan 

confirmation, plan modification, dismissal and issues related to the automatic stay. 

One of the main goals of the change from the Act of 1898 to the Code of 1978 was 

to remove the bankruptcy judge from the administration of cases so that the 

bankruptcy judge could impartially focus on adjudicating disputes between parties 

in interest. A bankruptcy court has no statutory role with regard to the financial or 

lifestyle decisions a chapter 13 debtor makes. The bankruptcy court has no role in 

promoting the completion of plans. The bankruptcy court has no role in limiting a 

chapter 13 debtor’s spending so as to maximize the chance for plan modifications 

brought by trustees or holders of unsecured claims. Chapter 13 is voluntary, and no 

debtor is even forced to make the plan payments or remain in a case. Even with the 

core function of adjudicating contested plan confirmation, the bankruptcy court is 
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required to confirm plans unless it can identify a specific reason not to. See §1325(a) 

and LVNV v. Harling, 852 F.2d 367, 372 (4th Cir. 2017). The Purdys’ case and plan 

were filed in good faith as determined by the plan confirmation. There is no good 

faith inquiry as to post-confirmation actions of a chapter 13 debtor. Subjective 

motivations are irrelevant to performance under a binding plan. A decision to 

relocate and buy a family home does not violate the purposes, provisions, or spirit 

of chapter 13. It is not the role of a bankruptcy judge to determine what is in the best 

interest of a debtor. It is not the role of a bankruptcy judge to make sure that a debtor 

is living within their means or to regulate what spending habits are necessary and 

reasonable. The Purdys’ decision was wholly unrelated to the chapter 13 case. 

Chapter 13 is a legal process whereby pre-petition debt is restructured.  A bankruptcy 

judge cannot control whether a debtor can finance the purchase of a residence. The 

E.D.N.C. Bankruptcy Court has usurped power it was not given by Congress. In a 

prior holding, Judge Warren explained “Perhaps in establishing E.D.N.C. LBR 

4002-1(g)(5), the Local Rules Committee for this district wisely envisioned, and the 

judges agreed, that any attempt to incur significant debt by a Chapter 13 debtor 

performing under a plan is in direct conflict with the interests of his creditors.” In re 

Faircloth, 16-02900-5-DMW (Bankr. E.D.N.C. 2017). However, a bankruptcy court 

cannot “…alter the balance struck by the statute…” and “…deviate from the 

procedure specified by the Code even when they believe that creditors would be 
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better off.” Czyzewski v. Jevic Holding, 580 U.S. 451, 471 (2017). So even though 

the E.D.N.C. Bankruptcy Court may believe that The Local Rules are good for 

creditors and an enhancement over the Code, it lacks the authority to control the 

Purdys’ finances and housing decisions. The “Code, like all statutes, balances 

multiple, often competing interest.” Bartenwarfer v. Buckley, 143 S.Ct. 665, 676 

(2023). The Congress did not see fit to allow bankruptcy judges to supervise the 

incurrence of debt or purchases by chapter 13 debtors. Perhaps this was to maximize 

economic activity and tax revenues. Perhaps this was to keep the bankruptcy judge 

from devoting valuable time to trivial matters unrelated to adjudicating disputes 

between parties about matters arising under the Code. Perhaps it was a recognition 

that chapter 13 debtors are rational and self-interested. Perhaps it was a recognition 

that lenders can determine lending limits for a chapter 13 debtor better than a 

bankruptcy judge can. Perhaps this was a way to not discourage chapter 13 filings 

as compared to chapter 7 filings. Perhaps it was to not impair the economic 

rehabilitation process of chapter 13 debtors. Perhaps it was a combination of many 

factors. The result is the same—a bankruptcy judge has no power to determine the 

housing decisions of chapter 13 debtors. As such, the dismissal order should be 

reversed.     

Plan provision 7.2 was not violated. The bankruptcy estate terminated upon 

confirmation of the plan pursuant to plan provision 7.1, §1322(b)(9) and §1327. 
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Also, chapter 13 debtors have the rights and privileges of a trustee under §1303 but 

are not subject to the obligations of a trustee. Assuming for the sake of argument 

that chapter 13 debtors were subjected to the obligations of a trustee regarding usage 

of estate property outside the ordinary course of business, The Local Rules are 

impermissibly duplicative of that requirement. However, even if the Purdys’ wages 

and income were estate property, the use of such estate property would have been in 

the ordinary course of business and not subject to any notice requirements under 

§363(b). Trustees are permitted to use estate property in the ordinary course of 

business without any notice required. Under §1306(b), the chapter 13 debtor remains 

in possession of all estate property except as provided in a plan. The vast majority 

of chapter 13 debtors have a monthly rental or mortgage expense, and there is no 

need to obtain permission from the bankruptcy court to pay this expense each and 

every month. Even assuming for the sake of argument that such a notice was 

necessary that would be governed by Federal Bankruptcy Rules 6004, 2002 and 

9014 which implement the use of estate property outside the ordinary course of 

business. The Purdys paid monthly rent from October 2019-January 2022 and never 

once filed a notice with the bankruptcy court seeking approval beforehand. There is 

no material difference between using wages and other income to make a payment to 

a landlord as opposed to a mortgage servicer.  
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The Bankruptcy Court erred in finding that no evidence of harm was needed 

to dismiss the case. Bankruptcy Rule 9005 incorporates Federal Rule of Civil 

Procedure 61, which provides that: 

Unless justice requires otherwise, no error in admitting or excluding 
evidence—or any  other error by the court or a party—is ground for granting 
a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise 
disturbing a judgment or order. At every stage of the proceeding, the court 
must disregard all errors or defects that do not affect any party’s substantial 
rights.  

 
As such, although the Purdys violated The Local Rules, no substantial rights were 

affected. The Bankruptcy Court cites “…the Debtors’ lack of deference to the orders 

of this court harms the entire bankruptcy system and all the other ‘honest but 

unfortunate debtor’ debtors who adhere to the requirements under state and federal 

laws and the orders of the judiciary.” At the hearing, Judge Warren explained that “I 

feel like every citizen of this great nation has been harmed by the action taken in this 

case. It is a challenge to the justice system that we fight so hard to keep and we fight 

so hard to maintain. It’s irrelevant that they are performing under the plan.” The 

Bankruptcy Court found that the Purdys pointing out the lack of damages reflected 

“…unmatched callousness and narcissism this court has not witnessed in recent 

history.” Rule 61 specifies that a “party’s substantial rights” must have been 

affected. Hyperbolic and sweeping statements about ethereal issues and motives are 

insufficient under Rule 61. Besides, the Bankruptcy Court’s own invalid local rules 

of bankruptcy procedure that are unconstitutionally nonuniform and abridge 
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substantive rights are of far greater systemic concerns (e.g. separation of powers and 

unconstitutional nonuniformity) than a married couple who want to purchase a 

family residence and does not wish to breach a contract. Indeed, the Bankruptcy 

Court’s holding in this case exposes the substantive nature of The Local Rules. The 

Purdys were not required to obtain court permission prior to financing the home 

purchase under the Code.   

CONCLUSION 

The Bankruptcy Court abused its discretion by dismissing this case with a bar 

to refile. The Bankruptcy Court’s role is to adjudicate disputes that arise under the  

Code. In this case, the Purdys merely decided to finance the purchase of a family 

home which is permitted and encouraged by law.  No party to the case opposed the 

Purdys’ housing decision. There was no evidence of damage to any party to the case 

resulting from the Purdys’ housing decision. E.D.N.C. LBR 4002-1(g)(5) and (g)(6) 

are unconstitutionally nonuniform, abridge substantive rights and are not procedural. 

As to the abridgment issue and non-procedural issues, The Local Rules violate the 

separation of powers. As such, The Local Rules are invalid. No court order was 

violated. The Bankruptcy Court abused its discretion in dismissing the case and its 

decision should be reversed.   
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Respectfully submitted, this the 31st day of May, 2023. 

/s/ Travis Sasser 
Travis Sasser 
SASSER LAW FIRM 
2000 Regency Parkway, Suite 230 
Cary, NC 27518 
Tel: (919) 319-7400 
Fax: (919) 657-7400 
travis@sasserbankruptcy.com 
NC State Bar No. 26707 
Attorney for Debtors-Appellants 
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/s/ Travis Sasser 
Travis Sasser 
SASSER LAW FIRM 
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NC State Bar No. 26707 
Attorney for Debtors-Appellants 
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STATEMENT REQUESTING ORAL ARGUMENT 

The Purdys believe that oral argument is appropriate in this appeal.  They 

believe that oral argument would aid the Court in its decisional process.  Hence, they 

request that the Court set the case for oral argument.  See Fed. R. Bankr. P. 8019(a). 
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