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A BILL TO BE ENTITLED
AN ACT TO IMPROVE THE LAWS RELATING TC THE COLLECTION OF MONEY
JUDGMENTS AND THE EXEMPTIONS, PART 3, EXEMPTIONS.

The General Assembly of North Carolina enacts:

Section 1. The following Article is added to Chapter 1C
of the General Statutes:

®ARTICLE 16.
“WEXENPT PROPERTY.

"¢ 1C-1601. Exempt property.--(a) Exempt property. A resident
of this State who is a debtor is entitled to retain free of tte
enforcement of the claims of his creditors:

(1) a residence consistinc of the principal dwelling of
the individual, whkether it consists of real or
personal property, an¢ the tract of land upon whkich
it is located, together with reasonable access to
it. The tract of land is limited to a lot or tract
not to exceed one acre (vhether or not acquired at
the same tiame), except that if there are ordinances,

subdivision restrictions, restrictive covenants or

the 1like not permitting reduction to one acre, the
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b dependent by another debtor, may not be

considered in computing the amount provided in

3 this subdivision;

L b. health aids reasonably necessary to enable the
S individual or a dependent to work or to
& sustain health;

T s the debtor's aggregate interest, not to exceed
& five hundred dollars ($500.00) , in any
9 implements, professional books, or tools, of
10 the trade of the debtor or the trade of a
1 dependent of the debtor.

1¢ (5) a burial plot for the individual and his family.

13 (b) Waiver. The court may not permit wvaiver of the exeamptions
14 provided in this Article to the extent the exesptions are
15 necessary to ensare the reasonable support needs of the judgment

1¢ debtor's dependents. The exemptions provided in this Article

17 cannot otherwise be waived except by:

18 (&} transfer of property allocated as exempt (and in
16 that event only as to the specific property
20 transferred), or

21 (2) written waiver, after Jjudgment, approved by the
22 court. The court must find that the waiver is made
23 freely, voluntarily, and with full knowledge of the
2L

debtor's rights to exeaptions and that he is not

25 required to wvaive then;

26 (3) failure to assert the exemption after notice to do
27 so pursuant to G.S. 1C-1603, if ¢the court finds
28
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1 that the debtor was capable £ asserting the

3 exesption. The court say relieve suck a walver .
3 sade by reason of sistake, surprise or excusabls

b neglect, to the extent that the rights of innocent

5 third parties are not affected.

& (c) Fxceptions. The exesptions provided in this Article are

7 inapplicable to claias

8 (1) of the United States or its agencies as provided by

9 federal law;

10 (2) of tie State or its subdivisions for taxes or

11 appearance bonds;

12 (3) of lien by a laborer for work done and perforased

13 for the person claiming the exeaption, but ornly as

1L to the specific property affected; .
15 (4) of lien by a mechanic for work done on the

16 premises, but only as to the specific property

17 affected;

18 (5) for paysent of obligations contracted for the

19 purchase of the specific property affected;

20 (®&) for the repair or iEprovesent »f the specific

21 property affected;

22 (7N for contractual security interests in the specific

23 oroperty affected; provided, that ¢the exeaptions :
ol shall apply to the debtor's household goods

25 notwitnstanding any coantract fol 1 [DOonpoOSSessory,

et nonpurchase momney security interest im any such

27 goods;

e *

4 House Bill 317
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1 ssal lest persissible unit is applicable, 1f the
2 iebtor elects to take the $1,000 hosestead
3 exeaption provided in Article X, Section of the
L Constitaution of WMort' Carolina in property ofher

than the principal dwelling, then the exesption

S provided by this subdivision shall not apply. The
1 court may by appropriate order sever and Jdivide
8 property im excess of the asgount providel o1
9 property related to business purposes;

10 (2) life ipsurance as provided in Article X, Section S
11 of the Constitution of North Carolina;

12 (3) cospernsation for personal injurvy, or for the death
13 of 2 person upon whos the debtor is dependent for
1L support, but such cospensation is not exespt fros
15 cla as for funeral, legal, sedical, dental,
16 hospitel, and healthk care charges relat:d to the
17 accidert or injury giving rise to the coppensation
18 (h) personzl property as follows:

19 hs tte sum of one thousand dollars (%1,000) in
20 soney or property for the lebtor, and the
3 additional sum of five hundred dollars
22 ($500.00) for each person dependent upon the
23 debtor for support, after deducting irom the
2L value of such property the apount of wvalid
25 security interests or liens against it other
<t than judicial liens. A person claising a
7 separate exepption, or w0 is claised as a

®
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(8) for statutory liens, on the specific property
affected, other than jadicial liens;

(9 for child support or alimony order pursuant to
Chapter 50 of the General Statutes.

(d) éederal Bankruptcy Act. The exemptions provided in The
Bankruptcy Act, 11 0.S.C. §& 522(d), are not applicable to
residents of this .tate. The exepptions provided by this Article
shall apply for purposes of The Bankruptcy Act, 11 0.S5.C. ¢
522(b.) .

" 1C-1602. A_ternative exemp*ions.--If the allocation of
amounts provided in this Article is insufficient to neet
constitutionally mnandated exemptions, the court may upon motion
of the debtor assiyn as exempt the additional property required
to satisfy those tequite!ents. The exesptions provided in this
Article shall not be construed so as to affect the personal
property and homestead exemptions granted by Article X of the

Constitution of North Carolina.

"¢ 1C-1603. Procedure for setting aside exempt property.--(a)
Motion or Petition; Notice.

(N A judgment debtor may have his exeapt property
designated in a separate action, by a wmotion or
request in a pending case, or in a proceeding
relating to the enforcement of a money judgment.

(2) A judgment creditor may have the exempt property of
the debtor designated upon motion in a proceeding
to enforce a money judgament.

3) In a proceeding for the enforcement of a money

jouse #4111 313 5
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judgsent the court say detersinse that particalar
property is mnot gqualified as exespt even thouak
there has been no proceediny to designate the
exesption.

(4) If it appears in a proceeding anfer this Chapter
that exeapt property may be :ffected and there Dhas
been no allocation of exespt property, the court
gpust cause notice to be served apon the Jjudoment
debtor advising hism of his rights. The notice sast

be substantially in the following foras:

NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
e DISTRICT COURT DIVISION
CvD
, .
Judgment Creditor ) NOTICE OF PETITION
) (OR MOTION)
Vs, ) TO SET OFF DEBTOR'S
- R e ol ) EXENPT PROPERTY
Jud yjment Debtor )
GREETINGS:

You have been named as a 'judgment debtor' in a proceeding
initiated by a 'judgment creditor'. A ‘*judgment debtor' is a
person who a court has declared owes soney to another, the
'judgment creditor®'. The purpose of this proceeding is to sake
arrangesents to collect that debt fros vou personally or fros
property you owsn.

It is isportact that yoa respond to this notice wmo later than

& fouse Bill 313
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twventy (20) days after you receive it because you wmay lose
valuable rights if you do nothing. 7Tf you do not understand what
1s required of you in this proceeding, contact
.-JBABE) _ ., ____(ADDRESS) _____ ., _______(TELEPHONE) __ .,

¥Lo 1is responsible to the court for making sure you have
assistance in understanding ard cosmpleting the fors which is
attached to this notice. You w®mzy wisk to comsider hiring an
attorney to help you with this proceeding to make certain that
you receive all the protections to which you are entitled under

the North Carolina Constitution and laws.

(b) Contents of wmotion or petition. The motion or petitiom
aust:

(1) nuname the judgment debtor;

(2) nase the judgeent creditors of the debtor insofar
as they are inovn to the movant;

(3) if it is a motion to modify a previously allocated
axemption, describe the change of condition and the
modi“ication desired.

(c) Statemeut bv the debtor. W®hen proceedings are instituted,
the debtor must fi.e with the court a schedule of:

(1) bhis assets, including their location;

(2) his debts and the names and addresses of his
creditors;

(3) the property which he desires designated as exeampt.

The fors for the statement must be substantially as follows:

NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
_______ COUNTY DISTRICT COURT DIVISION
CvD

rous: 11 313
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Judgment Creditor )
) SCHEDULE OF DEBTOR'S
) PROP¥RTY AND
VS. ) REQUEST TO SET ASIDE
) EXENPT PROPERTY
Judgment debtor )

I, (fill ip_your name) , being duly svorn do depose and
say:

1. That I as & citizsen and resident of .o
County, North Caroliuaj;

2. That I vas born on _{ _date of  birth 13

3. That I as ( married to _(spouse's pame) ) {
married);

4. That the following persons live in ay household and

are in substantial need of ay support:

NAME RELATIONSEIP TC DEBTOR AGE

_— —— ——— . . — —— . —— o — e e e

—— ———— . —————— ——————— - — S

(Use additional space, as necessary)

5. That ( I own) (I a® purchasing) ( I rent ) choose
on2; mark out the other choices a (house) (trailer) (apartaent)
( choose one; mark out the other choices) located at ( address,
city, zip code) which is amy residence.

6. That I (do) (do not) own any other real property. If

other real property is owned, list that property on the following

lines; if no other real property is owned, mark ‘not applicable’

R House Bill 313
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1 on the first line.
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[ 7. That the following persons are, so far as I am

7 able to tell, all of the persons or companies to vhom I ove
8 soney:

9 =R 1= AR e Ut UL . o (Rt 1 0 (eI

10 Bl e fa

11 8. That I wish to clais the following residence,

12 wvhich is @y principal dvelling, as exempt from the claiss of

13 sy creditors:

1L Address_ e i A

15 Names of Owners of Record_ _ __ __

16 BREERE BF B e

17 G. That T wish to claie the following life insurance
18 policies whose sole beneficiaries 1ire (my vife) (my vife and

19 children) as exempt:

20 Naze of Imsurer Policy Nuaber Fac
21

.
i
:
;
:

22

23 10. That 1 wish to claim the following items of health

2L care aid necessary for (myself) (my dependents) to work or

25 sustain health:

26 Ites Parpose Person using item
27 i RV
28

r)use oill 313 o
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————————— —— . ——. — - —————————— . . - - . —-—— -

11. That 1 wish to clais the following isplesents, .
professional books, or tools (not to exceed ($500), of ay trade
or the trade of my dependent:
It Estisate? Value

e —————— T — ———————— - ————— - ——

12. That I wish to clais the followving burial plots
for myself and/or ay dependents as exespt:
Nusber of plots Cemetery Nase Location

13. That I wish to clais the followino personal
property as exespt .ros the claiss of w»y creditors and that I .
gnderstand that 1 am entitled to the sume of $1,000 worth of
personal property for syself and the sum of $£500 for each person
deperdent upon me for support, cosputed after deduction fros the
value of such property any valid liens or purchase money
security interests.
Ites of Property Location Estimated value

{or class of property)

e e e —— - — —— ——— —————————— ————

——— . ——— o ———— ———————— ———— - —. ——— ————————————— - -

14. That the following is a complete listing of all of

my assets which I have not claimed as exempt under any of the

10 House Bill 313
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1 pt;;:;inq paragraphs:

2 ites Location Estisated value

3

. R ——— S — R Pp—

: S A SR — ——

. i e Y OF 019 __.

: Judgeent Debtor
9
10 Sworn to and Subscribed before
1 se this___day of_____________,19__.
12
13 Notary Public My Commission Expires:
1L

The court must ensure that the debtor has adequate assistance in
- understanding anpd completing the form if that is necessary.
. (4) Notice to persons affected.
o (1 If the debtor does not initiate the proceeding, he
” pust be served with summons and the petition,
.. motion or notice directed by the court. He must
20 then file the statemeut required by subsection (c)
- and may respond.
22

(2) Notice of the hearing must be given to eack

” creiitor scheduled by the debtor or known to the
- petitioner or movant.
2? (e) Procedure for setting aside 2xeapt property.
" (1) The court must hold a hearing for the detersination
:; of the exempt property.

House %ill 313 "
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(2)

(3)

)

(5)

(6)

If at the tise for the bhearing no objection has
been made by a creditor or other interested persosn
the fudge say, if he finis it appropriate, eanter an
otder designating the property scheduled by the
debtor as exespt property.

If objection is made the court sust detersine the
value of the property. The court smsay appoint a
gualified person to examine the property and report
its value to the court. Compensation of that
person is a court cost having priority over the
claiess.

If the debtor fails to file the statesent required
by subsection (c) the court sust deteramine vhether
the failure is willful.

The court @sust enter an order designating the
exerpt property and directing anvy steps necessary
to AJdesignate it. Supplemental reports and orders
msay be filed and enter.d as necessary to reflect
implementation of the order.

The court msay permit a particular item of property
having value in excess of the allowable exeaption
to be retained by the debtor wupon his making
available to creditors wsoney or property not
othervise available to thes in an amount egquivalent
to the excess value. Priorities of crelitors are
the same in the substituted property as they vere

in the original property. The court say provide

House Bill 313
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for the sale of property having excess value and
appropriate distribution of the proceeds at a time
and in a manner fixed hy the order.

(f) Docketina and recording of order. A copy of the order of
the court must be docketed and indexed by the clerk of court
under tne name of the debtor in each county in which the debtor
nas assets. If real property is included, a copy wnust be
recorded in the office of the register of deeds in each county in
which it is located.

(4) ®Modification. The debtor's exemption may be modified upon
a change of circusstances, by asotion in the original exeamption
proceeding, pade by the debtor or anyone interested. A
substantial change in value may constitute changed circumsstances.
Modification may include the substitution of different property
for the exempt property. ]

"§ 1C-1604. Effect of exemption.--(a) Property allocated to
the debtor as exempt is free of the enforcement of the claims of
creditors for indebtedness incurred before or after the exeapt
property is set aside, other thamn claims excepted by G.S. 1C-
1601(c), for so long as the debtor owns it. When the property is
conveyed to another, the exemption ceases as to liens attaching
prior to the conveyance. Creation of a security interest in the
property does not constitute a conveyance within the meaning of
thkis section, but a transfer ir satisfaction of, or for the
enforcepent of, a security interest is a conveyance. ¥#hen exempt

property is conveyed, the debtor say have other exemptions

allotted.

PFouse bill 313 13
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{b) Exempt property which passes by bdequest, devise intestate
succession or gift to a dependent spouse, chil? or person to whos
the debtor stands ip loco paremtis, continues to be exospt while
held by that person. The exeaption is tersinated if the spouse

esarries, or, with regard to a dependent, when the court

deteraines that dependency no longer exists. "

Sec. 2. G.S. 1-362 is asended by deleting the words
" (except the homestead and personal property exesptions of the
judgement debtor)".

Sec. 3. G.S. 1-369 through G.S. 1-392 are repealed.

Sec. 4, This act shall becose effective October 1,
1981, and applies to all actions and proceedings initiated before
and after that date. If a proceeding has been initiated prior to

that date the court say enter appropriate transitional orders.

14 House Bill 313




