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INTRODUCTION

On June 2, 1981, the North Carolina General Assembly ratified as
chapter 490 of the 1981 Session Laws House Bill 3183, entitled “An Act to
Improve the Laws Relating to the Collection of Money Judgments and
the Exemptions, Part 3, Exemptions.” As originally enacted, chapter 490
had an effective date of October 1, 1981.2 On October 9, 1981, however,
the General Assembly amended chapter 490 to postpone its effective date
until January 1, 1982.° The Act will affect state law proceedings to collect

1. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. STAT. §§ 1C-1601 to -1604). Originally, a complete revision of North
Carolina’s money judgment collection laws was intended. Part 1, entitled “Machinery,” was
introduced as House Bill 564. It was referred to the Court’s Commission for further study
and was not ratified. Part 2 of the revision was to have revised North Carolina’s garnish-
ment of wages laws; however, no bill was introduced. Part 4, entitled “Tenancies By The
Entirety,” would have revised North Carolina law relating to entirety property. It was intro-
duced as House Bill 180, but failed second reading in the General Assembly. Part 3 was thus
the sole survivor of the overall plan of revision.

2. Act of June 2, 1981, ch. 490, § 3, 1981 N.C. Adv. Legis. Serv. No. 6 at 32, as
amended by Act of Oct. 9, 1981, ch. 1001, § 1, 1981 N.C. Adv. Legis. Serv. No. 9 at .

3. Act of Oct. 9, 1981, ch. 1001, § 1, 1981 N.C. Adv. Legis. Serv. No. 9 at __. For a
nine-day period between October 1 and October 9, 1981, chapter 490 was fully in force.
Section 1 of chapter 1001 acknowledges this by providing that the amendment will not ap-
ply to any exemptions set aside by a court order during the interim period. In addition,
debtors who filed bankruptcy petitions during the first nine days of October 1981 are re-
stricted to choosing between the state law exemptions of chapter 490 and article X of the
North Carolina Constitution. The original sponsor of House Bill 313, Representative Paul
Pulley of Durham, requested a one-year delay, to October 1, 1982, to permit further study of
the Act, and the House initially agreed. The Senate, however, was unwilling to accept a one-
year delay. The result was a three-month postponement to January 1, 1982. Durham Morn-
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money judgments as well as cases filed in federal bankruptcy courts. The
Act repealed G.S. 1-369 through 1-392¢ and substituted a detailed set of
property exemptions available to “debtors” and a procedure for claiming
exemptions, to be designated as chapter 1C, article 16 of the North Caro-
lina General Statutes.®

This article is designed to familiarize North Carolina practitioners
with the substantive and procedural provisions of chapter 490. The article
discusses prior law and the changes wrought by chapter 490, compares
operative provisions of federal bankruptcy law, and suggests the potential
unconstitutionality of the new exemption act. Finally, revisions are sug-
gested that may ease the ambiguities and other inadequacies of chapter
490.

I. BACKGROUND

Each of the fifty states, either by constitutional provision or by stat-
ute, exempts from the judgment collection process various property of the
judgment debtor.® These laws make specified property impervious to levy
pursuant to writs of execution, garnishment, attachment, or other collec-
tion procedures and thus unavailable to creditors. Typically, provisions
protect both the “homestead” (usually, the debtor’s residence) and cer-
tain personal property, such as household goods, wearing apparel, and
tools of the trade. Life insurance contracts are also commonly protected.
Beyond these species of property, however, little generalization is possi-
ble, since the states vary enormously on the types and amounts of prop-
erty that should be kept beyond the reach of creditors.?

The most commonly cited basis for exemption laws is that, by per-
mitting a debtor to retain a minimum level of property, such as a home,
clothing, and tools of his trade, the debtor and his or her family will not
be completely destitute and thus burden society without means of
financial rehabilitation.® Nonetheless, exemption laws in general have
been criticized as being both inadequate and outdated.® A rough compari-

ing Herald, Oct. 10, 1981, at 1B, col. 4.

4. N.C. GEN. StAT. §§ 1-369 to -392 (1969 & Cum. Supp. 1979) (repealed 1981).

5. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. STaT. §§ 1C-1601 to -1604).

6. D. EpsteEiN & J. LANDERS, DERTORS AND CREDITORS 126 (1978); W. WARREN & W.
Hocan, DeBToR-CREDITOR LAw 110 (2d ed. 1981); see Vukowich, Debtors’ Exemption
Rights, 62 Geo. L.J. 779, 780 (1974).

7. Countryman, For a New Exemption Policy in Bankruptcy, 14 Rurcers L. Rev. 678,
681-84 (1960); Karlen, Exemption from Execution, 22 Bus. Law. 1167 (1967); Vukowich,
Debtors’ Exemption Rights, 62 Geo. L.J. 779, 780 (1974).

8. Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 782-86 (1974); Note, Does
North Carolina Really Have a Homestead Exemption?, 2 WAKE Forest INTRA. L. Rev. 53,
53 (1966); see D. EpsTEIN & J. LANDERS, DEBTORS AND CREDITORS 126 (1978).

9. Countryman, For a New Exemption Policy in Bankruptcy, 14 Rutcers L. Rev. 678,
681-83 (1960); Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 780 (1974); see Re-
PORT OF THE COMMISSION ON THE BanNkrupTCY LAws oF THE UNiTED StATES, H.R. Doc. No.
137, pt. 1, 93d Cong., 1st Sess. 171 (1973).
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son of several state exemption laws illustrates the disparity in treatment,
as well as the somewhat dated nature, of many state exemption laws. For
example, Texas provides a homestead exemption of up to 200 acres of
rural property, including improvements and, alternatively, an exemption
for a parcel of city land valued at $10,000 or less, exclusive of improve-
ments at the time of its designation.’® North Dakota exempts up to
$80,000 in value, over and above all liens and encumbrances, for home-
stead property.’* Six states,'? however, do not provide any homestead ex-
emption, and many of the states that do provide a homestead exemption
limit its value to $5,000 or less.’® The exemptions for personal property
are almost as diverse as those for the homestead.. Generally, statutory
personal property exemption provisions fall into two categories: those
that list and exempt specific items of personal property, such as clothing,
the family bible, family pictures, livestock, and wedding rings, and those
that simply establish a maximum dollar limit on the amount of person-
alty that may be exempted, leaving the selection to the debtor.*

In 1976 the National Conference of Commissioners on Uniform State
Laws proposed a Uniform Exemption Act,*® which was subsequently ap-
proved by the American Bar Association in 1977.2¢ The Uniform Exemp-
tion Act was drafted in response to the 1973 Report of the Bankruptcy
Commission, which characterized most states’ exemptions as “archaic”
and “niggardly.”*” The Uniform Act identifies specific categories of prop-
erty, such as a residence, an automobile, clothing, and tools of the trade,
and imposes maximum amounts exemptable, expressed in inflation-ad-
justed dollars.’® Perhaps the most significant feature of the Uniform Act,
however, is the provision that a creditor of one spouse ought to be able to
satisfy his judgment out of the debtor’s interest in tenancy-by-the-en-
tirety property.’® Since its appearance in 1976, no state has adopted the
Uniform Act, but its influence can be seen in section 522 of the Bank-
ruptcy Reform Act of 1978.2° In turn, section 522 of the Code provided

10, Tex. Rev. Civ. STAT. ANN. art. 3833 (Vernon 1966).

11. N.D. Cent. Cobe § 47-18-04 (1978).

12, The six states are Connecticut, Delaware, Maryland, New Jersey, Pennsylvania,
and Rhode Island. Note, Bankruptcy Exception: Critiques and Suggestions, 68 YALE L.J.
1459, 1469 n.76 (1959).

13. Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 800 (1974).

14, Id. at 826-31; see UNniForRM EXEMPTION AcT § 8; D. EpsTEIN & J. LANDERS, DEBTORS
AND CREDITORS 126 (1978). Compare ALA. CopE § 6-10-6 (Cum. Supp. 1981) (general exemp-
tion up to $3,000 in value) with ARiz. REv. STAT. AnN. § 33-1123, -1125 (Cum. Supp. 1981)
(specific exemptions; e.g., one living room couch, one television set) and N.Y. Civ. Prac.
Law § 5205 (McKinney 1978 & Cum. Supp. 1981) (a seat or pew in a place of public wor-
ship) and Va. Cope § 34-26 (1950) (six plates, 200 pounds bacon, 20 bushels potatoes).

16, UnirorM EXEMPTION AcT §§ 1-25.

16. 13 UnirorM LAws ANN. 365 (1980).

17. REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES, H.R.
Doc. No. 137, pt. 1, 93d Cong., 1st Sess. 171 (1973).

18. Unirorm ExempTiON AcT §§ 2-8.

19, Id. § 4.

20. 11 U.S.C. § 522 (Supp. III 1979); see H.R. Rep. No. 595, 95th Cong., 1st Sess. 361,
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the basic framework for North Carolina’s new Act.

II. THE Ovp Law

In North Carolina the practice of exempting various personal prop-
erty from the collection process dates back at least to 1773.** Between
1773 and the Civil War, on several occasions the General Assembly ad-
dressed the question of exemptions,* usually designating specific items of
personalty as exempt from levy.?® Thus, the debtor’s clothing, tools, bed,
loom, bible, hymn book, prayer book, and school books were at various
times protected from execution.?* The concept of exempt property be-
came firmly embedded in North Carolina law with the ratification of arti-
cle X of the North Carolina Constitution of 1868.2® Section 1 of article X
exempted from execution personal property,.as selected by the debtor,
“to the value of five hundred dollars.”?® Section 2 of article X exempted
the homestead “and the dwelling and buildings used therewith” to a max-
imum value of $1,000.2 North Carolina thus followed the lead of Texas,
which had pioneered the practice of exempting from execution real prop-
erty used as the debtor’s homestead.?® Section 7 of article X exempted
life insurance policies held by the debtor “for the sole use and benefit of
his wife and children.”?® Sections 1 and 2 of article X were implemented
by G.S. 1-369 through 1-392 and its predecessors.*® These statutes pro-
vided a procedure for designating a debtor’s exempt property by requir-
ing the clerk of superior court, upon the request of “any resident,” to
appoint three disinterested persons to “allot” the debtor’s homestead by
metes and bounds to a value of $1,000 and to “set apart” personal prop-
erty chosen by the debtor to a value of $500.>* In the absence of a prior
request by the debtor, the sheriff was required to appoint three “discreet
persons” to appraise and allot the homestead as a prerequisite to levying
upon real property owned by the debtor.®? Article X remained unchanged
for over a hundred years.’® In 1971, however, sections 1 and 2 were

reprinted in [1978] U.S. CobE Cong. & Ap. NEws 5963, 6317.

21. Aycock, Homestead Exemption in North Carolina, 29 N.C.L. Rev. 143, 143 n.1
(1951).

22. Id.; see 2 A. McINTosH, NoRTH CAROLINA PRACTICE AND PROCEDURE § 2011, at 314-
15 (2d ed. 1956).

23. 2 A. McInTosH, NorTH CAROLINA PRACTICE AND PROCEDURE § 2011, at 314-15 (2d
ed. 1956).

24. Id.

25. N.C. Consr. of 1868, art. X.

2. Id. § 1.

27. Id. § 2
28, Aycock, Homestead Exemption in North Carolina, 29 N.C.L. Rev. 143, 143 (1951);
see S. RiESENFELD, CREDITORS’ REMEDIES AND DEBTORS’ PROTECTION 311 (3d ed. 1979).

29. N.C. Consr. of 1868, art. X, § 7.

30. N.C. GEN. STAT. §§ 1-369 to -392 (1969 & Cum. Supp. 1979) (repealed 1981).

81. Id. § 1-386 (Cum. Supp. 1979) (repealed 1981).

32. Id. §§ 1-378, -386 (1969 & Cum. Supp. 1979) (repealed 1981); cf. id. §§ 1-371, -372
(1969 & Cum. Supp. 1979) (repealed 1981).

33. Seeman Printery, Inc. v. Schinhan, 34 N.C. App. 637, 640, 239 S.E.2d 744, 746
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amended.®* The $500 and $1,000 ceilings on personal and real property
became floors, and the General Assembly was expressly authorized to set
higher limits if it so chose.®® The invitation has gone unanswered for ten
years. Even with the enactment of chapter 490, the legislature can at best
be said to have obliquely responded by effectively bypassing article X
altogether.

The $500 personal property and the $1,000 homestead exemptions
provided by article X were undoubtedly generous when they first ap-
peared; in 1868, $1,000 could buy a 250-acre farm complete with farm-
house and outbuilding.*® With the passage of time, the amount of prop-
erty that a $1,000 exemption could protect decreased as property values
increased. The homestead exemption nonetheless developed into some-
thing much more substantial than a mere $1,000 interest because of the
construction given to it by the North Carolina Supreme Court. In 1886 it
was established in Campbell v. White®” that the execution sale of an un-
divided fractional interest in the homestead with a market value greater
than $1,000 was not possible under article X and its implementing legisla-
tion.?® In plain language, the court indicated its reluctance to authorize
any sort of procedure not expressly permitted by article X: “[A] sale of

.
(1977), cert. denied, 294 N.C. 442, 241 S.E.2d 844 (1978).

34. 34 N.C. App. at 640, 239 S.E.2d at 746.

35. N.C. Consr. art. X, §§ 1-2 provide:

Section 1. Personal property exemptions. The personal property of any res-
ident of this State, to a value fixed by the General Assembly but not less than
$500, to be selected by the resident, is pted from sale under execution or
other final process of any court, issued for the collection of any debt.

Section 2. Homestead exemptions.

(1) Exemption from sale; exceptions. Every homestead and the dwellings
and buildings used therewith, to a value fixed by the General Assembly but not
less than $1,000, to be selected by the owner thereof, or in lieu thereof, at the
option of the owner, any lot in a city or town with the dwellings and buildings
used thereon, and to the same value, owned and occupied by a resident of the
State, shall be exempt from sale under execution or other final process obtained
on any debt. But no property shall be exempt from sale for taxes, or for payment
of obligations contracted for its purchase.

(2) Exemption for benefit of children. The homestead, after the death of
the owner thereof, shall be exempt from the payment of any debt during the
minority of the owner’s children, or any of them.

(3) Exemption for benefit of widow. If the owner of a homestead dies, leav-
ing a widow but no children, the homestead shall be exempt from the debts of
her husband, and the rents and profits thereof shall inure to her benefit during
her widowhood, unless she is the owner of a homestead in her own right.

(4) Conveyance of homestead. Nothing contained in this Article shall oper-
ate to prevent the owner of a h tead from disposing of it by deed, but no
deed made by the owner of a homestead shall be valld thhout the signature and
acknowledgment of his wife.

Id,

36. Seeman Printery, Inc. v. Schinhan, 34 N.C. App. 637, 639, 239 S.E.2d 744, 745-46
(1977), cert. denied, 294 N.C. 442, 241 S.E.2d 844 (1978). According to testimony, $1,000 in
1868 would have been worth $170,000 in 1976. 34 N.C. App. at 639, 239 S.E.2d at 745-46.

37. 95 N.C. 491 (1886).

38, Id. at 494.
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the entirety with a view to an apportionment of the funds would defeat
the primary object of the law, which seeks to reserve a home and shelter
for the insolvent debtor and his family.”*® One year later, the court reiter-
ated its reading of the homestead exemption in Oakley v. Van Noppen,*°
holding that a creditor may not satisfy the requirements of article X by
having the property sold at execution and paying over the first $1,000 of
proceeds to the debtor.

In Campbell the court acknowledged the obvious problem with the
homestead exemption: What may a creditor do if the homestead is worth
more than $1,000?%* According to the Campbell court, the only solution
immediately available would be a forced partition of the property:

[W1]e do not see why a portion of the house, containing rooms of suffi-
cient value, may not be set apart, as in an allotment of dower. There
are inconveniences readily anticipated in such a subdivision, but they
are unavoidable in giving effect to the law and preserving the rights of
both debtor and creditor.**

The “inconveniences readily anticipated” were sharply illustrated in 1977
in Seeman Printery, Inc. v. Schinhan.*®* When the judgment creditor ob-
tained a writ of execution, the judgment debtor petitioned to have his
homestead set aside. Since the value of the residence was well in excess of
$1,000,% by statute the judgment debtor was permitted to choose the por-
tion of the homestead, equal to $1,000 in value, to be alloted to him.*® At
the debtor’s request, the appraisers allotted him an area approximately
five feet wide and fifteen feet long, which was located in the front hallway
of his home.*® Seeking to preserve the entire house, the debtor appealed
the superior court’s order confirming the allotment.*” The court of ap-
peals affirmed the superior court’s decision that the judgment debtor was
not entitled to have the entire residence included in his exemption, thus
clearing the way for a sale at execution of the residence minus the
seventy-five square feet of hallway space allotted to the debtor.*® The
opinion, echoing the Campbell decision, recognized the mutually unsatis-
factory results produced by article X and the implementing statutes:

It may be conceded that the result reached in the present case is
absurd and benefits neither the debtor nor his creditor. The debtor has
his homestead in an area which is utterly useless to him, while the

39. Id.

40. 96 N.C. 247, 2 S.E. 663 (1887).

41, Campbell v. White, 95 N.C. 491, 494-95 (1886).

42, Id. at 494.

43. 34 N.C. App. 637, 239 S.E.2d 744 (1977), cert. denied, 294 N.C. 442, 241 S.E.2d
844 (1978).

44. 34 N.C. App. at 638, 239 S.E.2d at 795. The property was valued at $72,000.

45. Id. The procedure was authorized by N.C. GEN. StaT. § 1-372 (1969) (repealed
1981).

46. 34 N.C. App. at 638, 239 S.E.2d at 795.

47. Id. at 639, 239 S.E.2d at 745.

48. Id. at 642, 239 S.E.2d at 747.
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value of his remaining property from which his creditor must seek to
collect his judgment has been substantially impaired.*

This, then, was the state of affairs of the North Carolina homestead ex-
emption prior to 1981—an arrangement that was the victim of legislative
neglect, bound to satisfy neither debtor nor creditor. Substantial doubt
persists regarding the significance of article X in the wake of chapter 490.
It is less than clear whether the “inconveniences” of the homestead ex-
emption recognized by the court in Campbell v. White® finally have been
corrected.

It is, of course, entirely possible to provide a system of exemptions
without protecting the “homestead,” as six states presently do.’* At least
one commentator has suggested that, because today “living in rental units
presents a reasonable alternative to home ownership,” the homestead ex-
emption unnecessarily prejudices collection efforts and should be abol-
ished.®* Thus, it may be that the critical flaw in North Carolina’s home-
stead exemption is not that the $1,000 value is too low, but that, because
of the construction given article X, section 2 by the courts,® its effect and
its harm to creditors is entirely out of proportion to its apparent purpose.
Assuming that alternatives to home ownership are generally available, as
long as a debtor’s stream of income is protected against garnishment or
other process so that he can meet rental obligations, it can be argued that
a formal homestead exemption—at least in urban areas—is unnecessary.

The history of the $500 personal property exemption is less tortured.
Section 1 of article X permits the debtor to exempt personal property,
chosen by him, to a value of $500.5 Early on, the court determined that
section 1 constituted “a continual mandate . . . to leave so much of the
debtor’s personal estate untouched for his use.”*® Thus, debtors had a
right of replenishment, if necessary, in order to maintain a “personal es-
tate” to a value of $500.*® The $500 exemption thus became a continuing
guarantee that a minimum amount of personal property would always be
protected from creditors.®”

As with the homestead exemption, a recent case illustrates the fail-
ings and oddities of the personal property exemption. In Montford v.
Grohman®® the North Carolina Court of Appeals, though conceding that
an executory waiver of exemption rights is unenforceable, nonetheless

49, Id. at 644, 239 S.E.2d at 748.

50. 95 N.C. 491 (1886).

51, See text accompanying note 8 supra.

52. Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 805 (1974).

53. E.g., Campbell v. White, 95 N.C. 491 (1886) ( tion sale of pted home-
stead property not possible under article X).

54, N.C. Consr. art. X, § 1.

65, Campbell v. White, 95 N.C. 344, 345 (1886).

56, Id.
57. See Commissioner of Banks ex rel. Goldsboro Sav. & Trust Co v. Yelverton, 204
N.C. 441, 168 S.E. 505 (1933); Note, Non-Purchase Security Agr t as a Relinqui

ment of the Personal Property Exemption, 15 WAke Forest L. Rev. 708, 711 (1979)
58. 36 N.C. App. 733, 245 S.E.2d 219 (1978).
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sanctioned a procedure leading to the same result—the use of a blanket
nonpurchase money security interest in exempt property.®® Thus, what
could not be done directly could be done indirectly, thereby diminishing
whatever small comfort article X, section 1 provided debtors.

III. THE NEw Acr
A. An Overview
1. Definitions and background

House Bill 313, ratified as chapter 490 of the 1981 Session Laws and
amended by House Bill 1397, ratified as chapter 1001,%° repealed G.S. 1-
369 through 1-392%* and added a new chapter 1C to the North Carolina
General Statutes. Section 1C-1601 catalogs the property that “debtors”
may designate as exempt.®* Section 1C-1602 makes optional the exemp-
tions provided by the Act;*® debtors may elect instead to take the exemp-
tions provided by article X of the constitution.®* Section 1C-1603 sets
forth the procedure for claiming exempt property.®® Section 1C-1604 de-
scribes the legal effect of having property designated as exempt.®®

The exemptions are available to any individual who is a resident of
North Carolina.*” The term “debtor” is not defined in the Act. In most
cases, however, “debtor” will mean “judgment debtor,” since only “judg-
ment debtors” are eligible under section 1C-1603(a)(1) to have their ex-
empt property set aside, and only “judgment creditors” are eligible to
request designation of the exempt property of the “debtor” under section
1C-1603(a)(2).® In fact, the only time a non-judgment “debtor” possibly
would have recourse to the Act’s protection would be in a bankruptey
case, though in practical terms the instances in which a “debtor” within
the meaning of the Bankruptcy Reform Act®® would not also be someone’s
“judgment debtor” would be rare.”® “Exempt property” is indirectly de-

59. Id. at 737-38, 245 S.E.2d at 222-23. A more recent court of appeals decision held
that the homestead exemption provided by article X, § 2 can be waived. North Carolina
Nat’l Bank v. Sharpe, 49 N.C. App. 687, 272 S.E.2d 368 (1980).

60. Act of June 2, 1981, ch. 490, §§ 1-3, 1981 N.C. Adv. Legis. Serv. No. 6 at 16-32 (to
be codified at N.C. GEN. STAT. §§ 1C-1601 to -1604), as amended by Act of Oct. 9, 1981, ch.
1001, § 1, 1981 N.C. Adv. Legis. Serv. No. 9 at __.

61. Act of June 2, 1981, ch. 490, § 2, 1981 N.C. Adv. Legis. Serv. No. 6 at 32.

62. Id. § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be codified at N.C. GEN. STAT.
§ 1C-1601).

63. Id. at 20 (to be codified at N.C. GEN. StaT. § 1C-1602).

64. See N.C. ConsT. art. X.

65. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to be
codified at N.C. GEN. StaT. § 1C-1603).

66. Id. at 31 (to be codified at N.C. GEN. STAT. § 1C-1604).

67. Id. at 16 (to be codified at N.C. GEN. STAT. § 1C-1601).

68. Id. (to be codified at N.C. Gen. StaT. § 1C-1601(a)(1)-(2)).

69. 11 U.S.C. § 101(12) (Supp. III 1979).

70. Section 101 of the Bankruptcy Reform Act defines “debtor” as a “person or mu-
nicipality concerning which a case under this title has been commenced,” and defines
“debt” as “liability on a claim.” 11 U.S.C. § 101(11)-(12) (Supp. III 1979). Neither § 109
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fined in section 1C-1601(a) as property that the debtor is entitled to re-
tain “free of the enforcement of the claims of his creditors.””* The only
term plainly defined in section 1C-1601 is “value,” which is defined as the
“fair market value of an individual’s interest in property, exclusive of
valid liens.””?

Specific exemptions are provided for a residence, a motor vehicle,
personal property, tools of the debtor’s trade, life insurance, health aids,
and certain payments received as compensation for personal injury or for
the death of an individual on whom the debtor depended for support.”®
This pattern of exemptions reflects the exemptions provided by section
522(d) of the Bankruptcy Code.” Although it is clear that section 522(d)
served as a basic model for section 1C-1601, significant differences exist
between the two laws. With one or two exceptions, the exemptions per-
mitted under section 1C-1601 are less generous than those provided by
section 522(d).”

2. An initial dilemma: forced sales

Dollar limitations are imposed on the extent of the debtor’s interest
in the specific exemptions listed in section 1C-1601.” For example, the
debtor’s interest in a motor vehicle is limited to $1,000 in value, and the
debtor’s interest in property used as a residence is limited to $7,500 in
value.” If the debtor has an interest in his automobile in excess of $1,000
or in his home in excess of $7,500, it appears that the Act will permit a
forced sale of the property with the debtor receiving the first $1,000 or
$7,500, respectively, of the proceeds, which represents his “cashed out”
interest. The Act does not clearly state whether forced sales are author-
ized, nor does it provide a procedure for conducting them. The confusion
is heightened by the fact that a number of states with similar value limi-
tations do provide specific machinery for liquidating the exempt property
and paying the debtor the cash value of the exemption.”

The starting point for determining whether forced sales are author-

(“Who may be a debtor”), § 301 (“Voluntary cases”), nor § 303 (“Involuntary cases”) re-
quires a debtor to be a “judgment debtor” for a case to be commenced. Id. §§ 109, 301, 303.

71, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16-17 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)).

72, Id.

73. Id.

74. 11 U.S.C. § 522(d) (Supp. III 1979).

76, Compare id. with Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No.
6 at 16-17 (to be codified at N.C. GEN. STaT. § 1C-1601).

76. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. Gen. StaT. § 1C-1601).

7. Id.

8. See, e.g., ALA. CoDE § 6-10-38(b) (Cum. Supp. 1981); CoLo. REv. STAT. § 13-55-109
(1973); ILL. ANN. STAT. ch. 52, § 8 (Smith-Hurd Cum. Supp. 1981); MicH. STAT. ANN. §
27A.6033 (1977); MINN. STAT. ANN. § 550.41 (West 1977); Or. REv. Star. § 23.160(2) (1977).
See also Vukowich, Debtors’ Exemption Rights Under the Bankruptcy Reform Act, 58
N.C.L. Rev. 769, 813 (1980).
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ized is section 1C-1604(a), captioned “Effect of Exemption.””® This sec-
tion provides that “[p]roperty allocated to the debtor as exempt is free of
the enforcement of the claims of creditors for indebtedness incurred
before or after the exempt property is set aside . . . for so long as the
debtor owns it.”®®* What is the precise meaning of the phrase “property
allocated”? In the context of a residence, for example, it is unclear
whether “property allocated” refers to an undivided fractional interest in
the house and lot itself or simply to the first $7,500 of the debtor’s equity -
in the house and lot. A similar problem exists with section 522 of the -
Bankruptcy Code, since it provides no express authorization to “cash
out” the debtor’s exemptable interest through a liquidation sale.®! Section
522 of the Bankruptcy Code is supplemented, however, by section 541 of
the Code,?* for which there is no counterpart in the new Act. Section 541
brings into the debtor’s estate all of his or her interests in property.®®
Under section 522, the debtor may then exempt out of the estate the
property described in section 522(d), but only to the extent of the values
stipulated.®* The remaining interest in the property becomes property of
the estate and thus is liable for liquidation and distribution to creditors.®®
Therefore, in bankruptcy the answer is clear: the $7,500 “interest” in a
residence, like the $1,200 “interest” in an automobile, refers only to the
debtor’s equity, and not to the actual property itself.?® For example, if the
debtor’s interest exceeds $1,200 in the automobile to be sold, the debtor
receives the first $1,200 of proceeds.

It is unclear whether North Carolina’s new Act would permit this
type of sale. Because the new Act contains no provision comparable to
section 541 of the Bankruptcy Code,*” the conclusion that a forced sale of
exempt property is permissible must be based on sections of the Act
other than section 1C-1604.%® First, the phrase “property allocated” as
used in section 1C-1604%° refers to the kinds of property described in sec-
tion 1C-1601, which speaks solely in terms of exemptable interests and
expresses them in dollar amounts.?® This is in contrast to the traditional

79. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 31 (to be
codified at N.C. GEN. StaT. § 1C-1604(a)).

80. Id.

81. See 11 U.S.C. § 522 (Supp. III 1979); Vukowich, Debtors’ Exemption Rights
Under the Bankruptcy Reform Act, 58 N.C.L. Rev. 769, 812-13 (1980).

82. 11 U.S.C. § 541 (Supp. III 1979).

83. Id.

84. Id. § 522(d).

85. See, e.g., id. § 363(b). ’

86. See 3 CoLLIER ON Bankruprcy 11 522.10, 522.11 (15th ed. 1979 & Cum. Supp.
1980). See also H.R. Rep. No. 595, 95th Cong., 1st Sess. 360-61 (1977), reprinted in [1978)
U.S. Cope Cong. & Ap. NEws 5963, 6316. Vukowich, Debtors’ Exemption Rights Under the
Bankruptcy Reform Act, 58 N.C.L. Rev. 769, 812-13 (1980).

87. 11 U.S.C. § 541 (Supp. III 1979).

88. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 31 (to be
codified at N.C. GEN. StaT. § 1C-1604).

89. Id.

90. Id. at 16 (to be codified at N.C. GEN. StaT. § 1C-1601).
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approach of early exemption statutes, which simply catalogued various
items of property as exempt without referring to value.®* To give any
meaning at all to the “interest in value” approach used in section 1C-
1601,°2 one must conclude that the General Assembly contemplated a
forced sale of exempt assets if their value exceeds the dollar limitations
specified. To conclude otherwise leads to a windfall either for the debtor,
by permitting him to retain property in which his interest exceeds the
dollar limitations, or for the creditor, by permitting sale of any exempt-
able assets in which the debtor’s interest exceeds the dollar limitations
without payment of any proceeds to the debtor. The alternative-—the
forced sale of the exempt property subject to the debtor’s interest —sim-
ply adopts and expands the illogic illustrated by Seeman Printery, Inc. v.
Schinhan.®

Furthermore, permitting the practice of cashing out the debtor’s in-
terest is the only construction of the statute that would be consistent
with the purpose of section.1C-1603(e)(6),** which permits a debtor to
retain exempt property “having value in excess of the allowable exemp-
tion” if the debtor makes available to creditors “money or property not
otherwise available . . . equivalent to the excess value.”®® Section 1C-
1603(e)(6) thus implies that, unless the debtor surrenders “property not
otherwise available,”®® he has no right to retain property with a value
greater than the allowable exemption.

Additionally, nothing in the new Act corresponds to the “allotment
by metes and bounds” procedure of now-repealed G.S. 1-372.°7 That pro-
cedure may well have served as the basis for the rule developed by cases
such as Campbell v. White,*® QOakley v. Van Noppen,®” and Seeman
Printery, Inc. v. Schinhan,**® which precluded a forced sale.!** The mere
exclusion of the “allotment” requirement, however, does not resolve
whether a forced sale is authorized.

91. See text accompanying notes 3-10 supra.
92. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GeN. Stat. § 1C-1601).
93. 34 N.C. App. 637, 239 S.E.2d 744 (1977), cert. denied, 294 N.C. 442, 241 S.E.2d
844 (1978). .
94. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 30 (to be
codified at N.C. GEN. STAT. § 1C-1603(e)(6)).
95. Id.
96, Id.
97. N.C. GEN. STAT. § 1-372 (1969) (repealed 1981) provided in relevant part:
Duty of appraisers; proceedings on return.—The appraisers shall value
the homestead with its dwelling and buildings thereon, and lay off to the owner
or to any agent or attorney, in his behalf, such portion as he selects not exceed-
ing in value one thousand dollars, and must fix and describe the same by metes
and bounds.
Id,
98. 95 N.C. 491 (1886).
99, 96 N.C. 247, 2 S.E. 663 (1887).
100. 34 N.C. App. 637, 239 S.E.2d 744 (1977), cert. denied, 294 N.C. 442, 241 S.E.2d
844 (1978).
101. See text accompanying notes 75 & 76 supra.



1981] STATE LAW EXEMPTIONS 877

The last sentence of section 1C-1603(e)(6)*°* seemingly provides the
solution to this dilemma: “The court may provide for the sale of property
having excess value and appropriate distribution of the proceeds at a time
and in a manner fixed by the order.”*°® The significance of this provision
is doubtful. First, its location is peculiar; it appears almost as an after-
thought in a subsection permitting “exemption swapping,” a procedure
altogether different from forced sale of exempt property. Does it thus re-
fer only to the subject matter of section 1C-1603(e)(6),”¢ or is its in-
tended application more general? Second, the permissive tone of the lan-
guage is troublesome. Since section 1C-1601(a) indicates that the debtor
is entitled to certain dollar-expressed “interests in value,”*°® should not
the court be required to order a liquidation sale and be under a duty to
pay first the dollar value of the exemption to the debtor? Finally, a single
sentence seems inadequate for the task of describing how the competing
interests of a debtor and a creditor in property with a value in excess of
the exemption amount are to be resolved. It leaves unanswered questions
such as how long the cash proceeds of a liquidation sale paid over to the
debtor are exempt, and whether the proceeds must be immediately in-
vested in exempt property. Simply put, the last sentence of section 1C-
1603(a)(6)*°° raises at least as many questions as it answers.

3. Specific exemptions

a. Residence. The debtor’s “aggregate interest” in real or personal
property used as a residence by the debtor or a dependent of the debtor
is exempt to a limit of $7,500 in value.’*” The language of section 1C-
1601(a),**® which is borrowed verbatim from section 522(d)(1) of the
Bankruptcy Code,**® should resolve a number of questions that previously
existed regarding the homestead exemption. The nature of the property,
whether real or personal, is now irrelevant. Interests in mobile homes,
condominiums, and cooperatives all fall within the meaning of section 1C-
1601(a)(1).}*° The critical inquiry is the use to which the property is put;
under the new Act, the property must be used as a residence.’* This ap-
proach thus resolves the question of “use” not addressed by the North
Carolina Constitution.!*?

102. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 30 (to be
codified at N.C. GEN. StaT. § 1C-1603(e)(6)).

103. Id.

104. Id.

105. Id. at 16 (to be codified at N.C. GEN. StaT. § 1C-1601(a)).

106. Id. at 80 (to be codified at N.C. GEN. Stat. § 1C-1603(a)(6)).

107. Id. at 16 (to be codified at N.C. GEN. StaT. § 1C-1601(a)(1)). Alternatively, a
debtor may elect to have a burial plot protected from creditors. Id.

108. Id.

109. 11 U.S.C. § 522(d)(1) (Supp. III 1979).

110. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. STAT. § 1C-1601(a)(1)).

111. Id.

112. N.C. Consr. art. X, § 2; see Martin v. Hughes, 67 N.C. 293 (1873). See also Ay-
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The most significant feature of section 1C-1601(a)(1)**® is that it per-
mits a sale of the property claimed as a residence, with the first $7,500 of
“value” paid over to the debtor as his residence exemption, thus belatedly
sanctioning the maneuver unsuccessfully attempted in Oakley v. Van
Noppen*** and resolving the dilemma posed by Seeman Printery, Inc. v.
Schinhan.**® In these situations, the definition of “value” becomes criti-
cal. Since section 1C-1601(b) defines “value” as “fair market value . . .
exclusive of valid liens,” the $7,500 exemption may be taken only out of
the debtor’s equity in the property.**® Difficulties arise, however, from the
use of the term “liens.” “Liens” may include not only purchase money
mortgages, but also nonpurchase money mortgages, mechanics’ liens, and
judgment liens. Each lien reduces the amount to which a debtor may look
to claim his residence exemption. It appears, therefore, that a judgment
debtor whose creditor has had the good sense to ensure that his judgment
has been docketed**” may find that there is nothing available in- the way
of an interest, exclusive of valid liens, from which to allow any residence
exemption. Consequently, the value of this exemption is doubtful, and
the method prescribed for computing “value” may serve to undercut the
otherwise apparent purpose of the exemption: to provide basic shelter for
the judgment debtor and his or her dependents. Basically, the problem is
simply that the Act only stays the enforcement of money judgments
against exempt property; it does not prevent the attachment of liens.
Since attachment of a judgment lien has the automatic effect under sec-
tion 1C-1601(b)**® of decreasing the debtor’s equity, and thus his exempt-
able interest, the ban on enforcement of money judgments is meaningless.
Any kind of lien will always be enforceable prior to designation of the
residence exemption, since the lien will never reach exempt property due
to the definition of “value.” This result also may obtain if a lien arises
after the debtor has had his residence exemption formally designated,
since attachment has the automatic effect of reducing “value” and “eq-
uity,” and thus the debtor’s exemptable interest. The danger of post-des-
ignation enforcement of judgment liens is heightened by section 1C-
1603(g), which states that an exemption may be modified due to a “sub-

cock, Homestead Exemption in North Carolina, 29 N.C.L. Rev. 143, 151 (1951); Note, Does
North Carolina Really Have A Homestead Exemption?, 2 WAKE Forest INTRA. L. Rev. 53,
65 (1966).

113, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GENn, StaT. § 1C-1601(a)(1)).

114. 96 N.C. 247, 2 S.E. 663 (1887).

115. 34 N.C. App. 637, 239 S.E.2d 744 (1977), cert. denied, 294 N.C. 442, 241 S.E.2d
844 (1978).

116. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to be
codified at N.C. GEN. StaT. § 1C-1601(b)). 3

117. Pursuant to N.C. GEN. StaT. § 1-234 (Cum. Supp. 1979), the docketing of a
money judgment constitutes a lien on all real property of the debtor located in the county or
counties where the judgment is docketed.

118. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to be
codified at N.C. GEN. StaT. § 1C-1601(b)).
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stantial change in value.”**® Presumably, the attachment of a lien subse-
quent to exemption designation would constitute a “substantial change in
value,”*?® thus allowing modification of the exemption.

The fact that section 1C-1603(a)'** provides a non-judgment debtor
no right to have exempt property designated further suggests the illusory
nature of the residence exemption. In short, at least the first judgment
creditor who dockets will be able to enforce his claim against the resi-
dence. In stark contrast to prior law,’*? the Act simply does not permit
anticipatory maneuvers by a potential judgment debtor to protect his
$7,500 of equity.

Under prior practice, allotment of the homestead operated as a stay
of enforcement proceedings against the real property so designated; liens
and security interests other than purchase money mortgages attached,
but they were unenforceable so long as the property retained its home-
stead character.’?® Pursuant to G.S. 1-369, however, allotment of the
homestead suspended the running of the statute of limitations on all
judgments against the debtor for as long as the property remained his
homestead.'** Section 1C-1604 retains and extends this rule to all exempt
property.’?® For real property, it would seem that this provision is now
unnecessary because the debtor’s exemptable interest is confined to
“value,” which the Act defines to be fair market value exclusive of valid
liens.!*® Since the attachment of judgment liens is nowhere prohibited, it
then follows that at least until the homestead exemption is formally des-
ignated, and perhaps even after such designation, the debtor’s “interest”
is subject to diminution simply by docketing a judgment. For the portion
of the value of the property subject to a “valid lien,” there can be no
exemption, and thus judgment lien creditors should be free to enforce
their judgments against the debtor’s real property at any time.

The difficulties outlined above can be attributed to the failure of the
Act to distinguish between purchase money mortgages and mechanics’
liens, which ought not to be subject to exemption rights, and all other
liens that can arise on real property, which traditionally have been sub-
ject to exemption rights.*”

119. Id. at 31 (to be codified at N.C. Gen. StaT. § 1C-1603(g)).

120. Id.

121. Id. at 20 (to be codified at N.C. GEN. STaT. § 1C-1603(a)).

122. 'Prior to repeal of G.S. 1-386, any resident of the state could petition for allot-
ment of his homestead. Thus, a debtor was not forced to wait until a judgment had been
entered against him before seeking an allocation of the homestead exemption. See N.C.
GEN. STAT. § 1-386 (Cum. Supp. 1979) (repealed 1981).

123. Aycock, Homestead Exemption in North Carolina, 29 N.C.L. Rev. 143, 151
(1951). The excess over $1,000 in value has, of course, always been vulnerable to sale at
execution.

124. N.C. Gen. STAT. § 1-369 (1969) (repealed 1981).

125. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 31 (to be
codified at N.C. GEN. StaT. § 1C-1604).

126. Id. at 18 (to be codified at N.C. GEN. StaT. § 1C-1601(b)).

127. The distinction between purchase money mortgages and mechanics’ liens and
other liens that can arise on real property historically has been recognized in North Carolina
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b. Optional “wild card” exemption. One of the more innovative fea-
tures of section 522 of the Bankruptcy Code is subsection (d)(5), which
permits a debtor to exempt his or her interest in any property of his or
her choosing to a value of $400 plus any unused amount of the $7,500
residence exemption.*?® Under section 522(d)(5), therefore, a debtor in ef-
fect begins with $7,900 to allocate as he or she chooses, which equalizes
the treatment of homeowners and renters for whom the $7,500 residence
exemption would ordinarily be useless.?® The corresponding North Caro-
lina provision, section 1C-1601(a)(2),’*° represents a retreat from this
fairly generous provision. Further, North Carolina law in this area will
continue to favor homeowners. Under section 1C-1601(a)(2), a debtor is
permitted to exempt up to $2,500 value in any property, tangible or in-
tangible (thus including savings or checking accounts), minus any amount
used for the residence exemption.’s! Thus, section 1C-1601(a)(2) comes
into play only if less than $2,500 in value is claimed for the residence
exemption.'® It would therefore seem that a homeowner-debtor with
relatively low (but uncertain) equity in his or her home must make a diffi-
cult choice between the residence exemption or the “wild card”
exemption.

¢. Motor vehicle. Under § 1C-1601(a)(8), the debtor may exempt up
to $1,000 in value in a motor vehicle.?*® The provision is identical to that
found in section 522(d)(2), except that the latter provision allows a $1,200
exemption.’** The debtor’s “interest” in a motor vehicle is computed in
the same manner as is his interest in a residence: fair market value minus

law. Article X, § 2 specifically provides that “no property shall be exempt from sale of taxes,
or for payment of obligations contracted for its purchase,” thus exempting enforcement of
purchase money mortgages from the operation of the homestead exemption. N.C. Consr.
art, X, § 2. Article X, § 3, excepts mechanics’ liens from the protection afforded by article
X, §§ 1 and 2. Id. § 3. No such exception was ever provided for any other non-tax liens
against the homestead. The problem conceivably could be avoided by an alternate reading
of the definition of “value.” The phrase “exclusive of valid liens” could be read to mean
“not counting valid liens,” rather than “after subtracting valid liens.” This reading, how-
ever, leads to problems. For example, if “valid liens” are not to be counted, then, by impli-
cation, invalid liens would have to be counted, which makes no sense in the context of
“value.” Further, a debtor’s “interest” in a home is invariably thought of as his “eq-
uity”—i.e., a debtor owning a $75,000 home subject to a $50,000 mortgage has a marketable
interest of only $25,000. Finally, this alternate reading of “value,” since it disregards “valid
liens,” could lead to constitutional problems relating to deprivation of the property interest
represented by such “valid liens.”

128. 11 U.S.C. § 522(d)(5) (Supp. III 1979).

129, Id.

130. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(2)).

1381, Id; cf. In re Rhodes, 14 B.R. 629 (M.D. Tenn. 1981) (opt out exemption provi-
sions that do not provide comparable exemptions for homeowners and non-homeowners is
discriminatory).

132, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(2)).

133. Id. at 17 (to be codified at N.C. GEN. StaT. § 1C-1601(a)(3)).

134, 11 U.S.C. § 522(d)(2) (Supp. III 1979).
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the amount of valid liens, such as security interests. The remainder repre-
sents the debtor’s exemptable interest.

d. Personal property. The debtor’s “aggregate interest” in “house-
hold furnishings, household goods, wearing apparel, appliances, books,
animals, crops, and musical instruments” held primarily for personal or
household use, to a maximum value of $2,500, may be exempted under
section 1C-1601(a)(4).**® An additional $500 in value for each dependent
of the debtor, to a maximum of $2,000, may also be claimed.*** Although
the description of eligible property is identical to that found in section
522(d)(3) of the Bankruptcy Code, the $2,500 limitation of section 1C-
1601(a)(4) indicates a rejection of the Bankruptcy Code’s approach, which
permits a debtor to exempt a $200 interest per item without any aggre-
gate dollar limitation.*®?

The debtor will be able to choose the property he wishes to exempt,
so long as it is property described by section 1C-1601(a)(4).2*® This ap-
proach, of course, is consistent with prior practice under article X, section
1 of the constitution.’®® Jewelry is not expressly included in section 1C-
1601(a)(4) and is not mentioned in the Act.}*° Exempting jewelry in
North Carolina will prove to be difficult; it would require a strained read-
ing of the phrases “household goods” or “wearing apparel” to fit jewelry
into the language of section 1C-1601(a)(4).}4* Since section 522(d), after
which the language of section 1C-1601(a) was patterned, expressly sets
jewelry apart in section 522(d)(4) as a category distinct from household
goods and wearing apparel, the omission of any mention of jewelry must
be taken as indicative of clear legislative intent.**> Perhaps the only cer-
tain way to protect a watch, a ring, or an heirloom necklace would be to
waive the $7,500 residence exemption and thus qualify for the $2,500
“wild card” exemption of section 1C-1601(a)(2).24®

A related portion of the Act, section 1C-1601(e)(7), expands the set
of exemptable household goods for some debtors.’*¢ Specifically, a non-
possessory, nonpurchase money security interest in exempt property may
be ignored to the extent that it impairs an exemption in the debtor’s

135. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be
codified at N.C. Gen. Start. § 1C-1601(a)(4)).

136. Id.

137. Compare 11 U.S.C. § 522(d)(3) (Supp. III 1979) with Act of June 2, 1981, ch. 490,
§ 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be codified at N.C. Gen. Star. § 1C-
1601(a)(4)).

138. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(4)).

139. N.C. Consr. art. X, § 1.

140. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(4)).

141. Id.

142. Compare 11 U.S.C. § 522 (Supp. III 1979) with Act of June 2, 1981, ch. 490, § 1,
1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be codified at N.C. GeN. StaT. § 1C-1601(a)).

143. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(2)).

144. Id. at 19 (to be codified at N.C. GEN. StAT. § 1C-1601(e)(7)).
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“household goods.”**® Section 1C-1601(e)(7) expressly excludes these se-
curity interests from the list of claims to which otherwise exempt prop-
erty would be subject.’*® Thus, a creditor holding a nonpossessory, non-
purchase money security interest in “household goods” may not safely
ignore the provisions of section 1C-1601(a)(4).}*” Presumably, section 1C-
1601(e)(7) restricts only the enforcement of these security interests; the
lien on the property will remain, enforceable upon waiver or convey-
ance.'® Thus, under the Act’s definition of “value,” a sofa worth $200 but
subject to a nonpurchase money security interest for a debt of $300 would
not be included in computing the $2,500 aggregate limit because the
debtor has no “interest in value” in the property.

e. Tools of the trade. Section 1C-1601(a)(5) protects up to a $500
interest in “implements, professional books, or tools of the trade of the
debtor.”™® As with the motor vehicle exemption, the language parallels
the Bankruptcy Code, the most significant difference being that the cor-
responding value in section 522(d)(6) is $750.%° Due to the omission of a
comma in section 1C-1601(a)(5),’** a modest discrepancy exists between
the two sets of “tools of the trade” exemptions. Section 522(d)(6) reads as
follows: “The debtor’s aggregate interest, not to exceed $750 in value, in
any implements, professional books, or tools, of the trade of the debtor
... %2 Section 1C-1601(a)(5) provides: “The debtor’s aggregate inter-
est, not to exceed five hundred dollars ($500) in value, in any implements,
professional books, or tools of the trade of the debtor . . . .”*%8 The lack
of a comma after “tools” in section 1C-1601(a)(5) may suggest that the
phrase “of the trade” modifies only the word “tools,” and not “imple-
ments” and “professional books,” thereby providing a bit more flexibility
for a debtor possessed of “implements” or “professional books” that do
not directly relate to his or her “trade.”®

f. Life insurance. Section 1C-1601(a)(6)**® does not purport to alter
the constitutional exemption for life insurance policies; the exemption re-
mains as provided for by article X, section 5 of the North Carolina
Constitution,*®

145, Id.
146, Id,
147. Id. at 17 (to be codified at N.C. GEN. STaT. § 1C-1601(a)(4)).
148. See id. at 19 (to be codified at N.C. Gen. StaT. § 1C-1601(e)(7)).
149, Id. at 17 (to be codified at N.C. GEN. STAT. § 1C-1601(a)(5)).
160. 11 U.S.C. § 522(d)(6) (Supp. III 1979).
161. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(5)).
162. 11 U.S.C. § 522(d)(6) (Supp. III 1979).
163, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be
codified at N.C. GeN. STaT. § 1C-1601(a)(5)).
154. Id.
155. Id. (to be codified at N.C. Gen. StaT. § 1C-1601(a)(6)).
156. Article X, § 5 provides:
The husband may insure his own life for the sole use and benefit of his wife or
children or both, and upon his death the proceeds from the insurance shall be
paid to or for the benefit of the wife or children or both, or to a guardian, free
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g. Health aids. All professionally prescribed health aids are exempted
by section 1C-1601(a)(7), which is identical to section 522(d)(9) of the
Code.*®” .

h. Personal injury awards. Compensation for personal injury or for
the death of a person upon whom the debtor was dependent for support
is exempted by section 1C-1601(a)(8).2°®¢ No dollar limit is imposed, but
this compensation is not exempt from claims related to the event giving
rise to the compensation, such as hospital and doctors’ bills or lawyers’
fees.’®® Since there are no other limitations, pecuniary or otherwise, to
this exemption, its scope is open for exploration; the analogous bank-
ruptey provisions do impose limits on the amount exemptable.'® For ex-
ample, would a personal injury award that includes an amount allocated
for pain and suffering or for loss of future earnings be exempted in full?
May punitive damages be exempted? The answers will turn on the courts’
construction of the term “compensation.”

4. Exemptions under other statutory provisions

a. Wages. The new Act does not affect G.S. 1-362, which makes wage
garnishment impractical and thus effectively exempts wages from the
reach of creditors.’®*

b. Other benefits. Payments made under the aid to families with de-
pendent children program,’®* unemployment benefits,’®* and workers’

from all claims of the representatives or creditors of the insured or his estate.
Any insurance policy which insures the life of a husband for the sole use and
benefit of his wife or children or both shall not be subject to the claims of credi-
tors of the insured during his lifetime, whether or not the policy reserves to the
insured during his lifetime any or all rights provided for by the policy and
whether or not the policy proceeds are payable to the estate of the insured in the
event the beneficiary or beneficiaries predecease the insured.
N.C. Consr. art. X, § 5.
157. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 17 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(7)).
158. Id. (to be codified at N.C. GEN. STaT. § 1C-1601(a)(8)).
159. Id.
160. 11 U.S.C. 522(d)(11)(D) (Supp. III 1979) ($7,500 for personal injury). Payments
in compensation for “actual pecuniary loss” or for pain and suffering are not exempt. Id.
Section 522(d)(11)(E) exempts “payment in compensation of loss of future earnings,” but
only to the extent “reasonably necessary” for support. Id. § 522(d)(11)(E).
161. The court or judge may order any property, whether subject or not to be
sold under execution (except the homestead and personal property exemptions
of the judgment debtor), in the hands of the judgment debtor or of any other
person, or due the judgment debtor, to be applied toward the satisfaction of the
judgment; except that the earnings of the debtor for his personal services, at any
time within sixty days preceding the order, cannot be so applied when it ap-
pears, by the debtor’s affidavit or otherwise, that these earnings are necessary for
the use of a family supported wholly or partly by his labor.
N.C. Gen. StaT. § 1-362 (1969).
162. Id. § 108-47 (1978).
163. Id. § 96-17(c) (1981).
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compensation'® are exempted under other sections of the North Carolina
General Statutes; their status is unaffected by chapter 490. Applicable
federal law will continue to insulate transfer payments, such as social
security'®® and veterans’ benefits,'®® from the reach of creditors.

5. Effect of exemptions

Section 1C-1604 provides that exempt property is “free of the en-
forcement of the claims of creditors.”*¢” Thus, exempt property is im-
mune from sale pursuant to a writ of execution, attachment, garnishment,
or other process. Under this section, it is immaterial that a claim arises
before or after the exempt property is allocated. For existing liens, the
exemption of a particular item ceases when the property is conveyed. The
significance of a “levy” on personal property must be noted. Although a
judgment lien against real property attaches by docketing (and thus with-
out a “levy”), the only way that a judgment creditor can obtain a lien on
the debtor’s personal property is by having the sheriff levy on it pursuant
to a writ of execution.'®® Will levies, both prior and subsequent to the
designation of exempt property and solely for the purpose of establishing
a lien and a priority position, be permitted under the Act? Nothing in
section 1C-1604 prohibits such a novel procedure, though the anomaly of
such a situation is easily seen. “Levy” generally means seizure, and thus
loss of use by the debtor, which undercuts one of the presumed reasons
for providing exemptions in the first place. Nonetheless, the question
matters precisely because section 1C-1604 provides that the exemption
ceases upon conveyance for liens that attached prior to the conveyance.'¢?

The debtor is free to encumber his or her interest in exempt property
voluntarily, since “creation of a security interest does not constitute a
conveyance within the meaning of . . . [section 1C-1604].”*"° Consistent
with previous practice, the statute of limitations on judgments is sus-
pended for the period during which the property is exempt.?”* A debtor
who conveys exempt property may substitute other property and have it
designated as exempt.”

B. Procedure for Designating Exemptions

Section 1C-1603 governs the procedure for setting aside exempt

164, Id. § 97-21 (1979).

165, 42 U.S.C. § 407 (1976).

166. 38 U.S.C. § 3101 (1976). -

167. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 31-32 (to be
codified at N.C. GeEN. StaT. § 1C-1604).

168. N.C. GEN. STaT. § 1-313 (Cum. Supp. 1979).

169. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 31-32 (to be
codified at N.C. GEN. STAT. § 1C-1604).

170, Id. at 31 (to be codified at N.C. GEN. StaT. § 1C-1604(a)).

171, Id.

172, Id.
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property.’” The basic procedural technique employed is that of notice
and hearing. The Act prescribes specific forms for notifying the “judg-
ment debtor” of his or her exemption rights and for scheduling property
claimed as exempt.’™

1. Who may initiate exemption allocation proceedings

Either the “judgment debtor,” a “judgment creditor,” or the court, if
necessary, may initiate exemption allocation proceedings.’” Terminology
problems quickly arise. As discussed earlier, the shift from “debtor” in
section 1C-1601 to “judgment debtor” in section 1C-1603 raises defini-
tional problems; the consistent use of “judgment debtor” within section
1C-1603 itself is bound to raise further difficulties.’”® Section 1C-
1603(a)(1) allows a “judgment debtor” to request an allocation of exempt
property either in a separate action before the clerk of superior court or a
district court judge, in a pending case, or in a judgment collection pro-
ceeding, such as execution.!” Certainly the term “judgment debtor”
makes sense in the third situation. With some effort, it can be read to
make sense in the first situation, but it is inaccurate to use the term
“judgment debtor” in the context of a pending case. Read literally, then,
only individuals who have already lost a money judgment can invoke the
protection of section 1C-1603.27® Such a result represents a departure
from past practice, which plainly permitted “any resident,” whether a
judgment debtor or not, to petition for allotment of exempt property at
any time.»?

Under section 1C-1603(a)(2), a judgment creditor may also initiate
the exemption process in the course of an enforcement proceeding.'®® The
debtor must then be served with the form of notice prescribed by statute.
The court must itself institute exemption proceedings under section 1C-
1603(a)(4) if, in the course of an enforcement proceeding, “it appears . . .
that exempt property may be affected and there has been no allocation of
exempt property.”*®! The prescribed form of notice must then be served
on the debtor.

Following receipt of notice, or contemporaneously with the debtor’s
petition if he initiates the exemption proceeding, the debtor must file a
schedule of his assets, debts, creditors, and the property he seeks to have

173. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20-28 (to be
codified at N.C. GEN. StaT. 1C-1603).

174. Id. at 21-28 (to be codified at N.C. GEN. STaT. § 1C-1603(a)(4), (c)).

175. Id. at 20-21 (to be codified at N.C. Gen. Stat. § 1C-1603(a)(1), (2), (3)).

176. Id. at 16 (to be codified at N.C. GEN. StaT. § 1601); id. at 20 (to be codified at
N.C. GeN. StaT. § 1603).

177. Id. at 20 (to be codified at N.C. GEN. STaT. § 1603(a)(1)).

178. Id.

179. N.C. GEN. StaT. § 1-386 (Cum. Supp. 1979) (repealed 1981).

180. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 21 (to be
codified at N.C. GEN. STaT. § 1C-1603(a)(2)).

181. Id. (to be codified at N.C. GEN. Star. § 1C-1603(a)(4)).
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exempted.’®* The highly detailed form of the required statement is set
forth in section 1C-1603(c).1*® Based on the captions used in the statute
for the statement and for the “notice to set off debtor’s exempt prop-
erty,” it appears that the Act contemplates that exemption proceedings
ordinarily will be conducted in the district court.!®* Section 1C-
1603(a)(1), however, indicates that the judgment debtor may also petition
the clerk of superior court to have his exempt property designated.’®® In
addition, section 1C-1603(h) authorizes the “clerk,” as well as the district
court judge, to make determinations in exemption proceedings.'®*® Fur-
thermore, enforcement proceedings or pending actions generally would be
conducted in superior court. Presumably, a superior court judge in a
pending action would not be required to stay the proceedings and direct
all exemption matters to the district court for preliminary determination,
though the Act is less than clear on this point.

2. Notice and hearing procedures

After the debtor has filed his exemption statement, section 1C-
1603(e)(1) requires the court to hold a hearing for the determination of
the exempt property.’®” If the debtor initiated the exemption proceeding,
notice of the hearing must be given to every creditor listed in the debtor’s
statement.’®® If the debtor did not initiate the proceeding, notice of the
hearing may be given “to any creditor” by either the debtor or the credi-
tor.'8® The incentive to notify all interested parties is provided by section
1C-1603(g), which states that the debtor’s exemptions may be “modified
. . . by anyone who did not receive notice of the exemption hearing.”*®°
The net effect of these provisions will be greater awareness by creditors of
their common debtor’s plight, since the probability that enforcement pro-
ceedings instituted by a single creditor would remain unknown to other
creditors has been greatly reduced.’®® The result in many cases may be an
increase in the number of involuntary bankruptcy petitions filed, since
unsecured and undersecured creditors may become alarmed over the dan-

182, Id. at 22 (to be codified at N.C. GEN. StaT. § 1C-1603(c)).

183, Id.

184, Id. at 21-28 (to be codified at N.C. GEN. StaT. § 1C-1603(a)(4), (c)).

185, Id. at 20 (to be codified at N.C. Gen. Stat. § 1C-1603(a)(1)).

186. Id. at 31 (to be codified at N.C. GEn. STaT. § 1C-1603(h)).

187. Id. at 29 (to be codified at N.C. GeEN. STaT. § 1C-1603(e)(1)).

188. Id. (to be codified at N.C. GEN. Stat. § 1C-1603(e)(2)).

189, Id. (to be codified at N.C. GEN. StaT. § 1C-1603(e)(1)).

190. Id. at 31 (to be codified at N.C. GEN. STAT. § 1C-1603(g)).

191. 'The only provision of former law that roughly corresponds to this notice require-
ment is N.C. GeN. StaT. § 1-387 (Cum. Supp. 1979) (repealed 1981), which required the
clerk to advertise a resident’s petition for allotment of exemptions. The requirements of § 1-
387, however, were triggered only by a petition initiated by a “resident,” not necessarily a
“debtor,” pursuant to G.S. 1-386. Under G.S. 1-387, newspaper publication alone was suffi-
cient, in contrast to the apparent requirement of actual notice under § 1C-1603(d)(2). Com-
pare Act of June 2, 1981, ch. 490, § 1, 1981 Adv. Legis. Serv. No. 6 at 29 (to be codified at
N.C. GEN. STAT. § 1603(d)(2)) with N.C. GEN. STAT. § 1-387 (Cum. Supp. 1979) (repealed
1981).
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ger of being left without executable assets to satisfy their claims.

Objections raised at the exemption hearing will be the triggering
mechanism for determining the debtor’s exempt property.’* If no objec-
tions are made to the debtor’s requested exemptions, section 1C-
1603(e)(2) empowers the “judge” (either of superior or district court, ap-
parently, though the Act does not say) to enter an order designating the
property scheduled by the debtor as exempt property “if he finds it ap-
propriate.”**® This approach is similar to that found in section 522(/) of
the Bankruptey Code, which provides that, unless a party in interest ob-
jects, the property claimed by the debtor becomes exempt.® The North
Carolina system, however, will provide the reviewing official a limited
amount of discretion to modify, or even deny, a debtor’s schedule of
exemptions.!®®

Once again, the Act’s inconsistent terminology surfaces. Only in sec-
tion 1C-1603(e)(2) is the term “judge,” rather than “court,” used.’*® With
a little imagination, one can read the term “court” to mean either the
district court judge, the superior court judge, or the clerk of superior
court, as the context requires. Nonetheless, the notion that “judge” can
include the clerk of superior court is semantically a bit more difficult to
accept. What, then, can be concluded about section 1C-1603(e)(2)’s use of
“judge” instead of “court”? One must conclude either that the use is due
to the drafters’ oversight or that, in uncontested cases, the clerk is with-
out authority to enter an order designating exempt property. The latter
conclusion raises a further anomaly, since if objections are raised, the
clerk, acting as “the court,” is empowered to determine the property’s
value.’®” Such a result makes little sense: why deny the clerk ministerial
authority, but grant him considerable discretionary powers?

8. Valuation of exempt property

Section 1C-1603(e)(3) requires the court to determine the value of
the property if an objection is made.’®® Presumably, objections also may

192. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 29 (to be
codified at N.C. GEN. Star. § 1C-1603(e)(2)).

193. Id.
194. “The debtor shall file a list of property that the debtor claims as exempt under
subsection (b) of this section . . . . Unless a party in interest objects, the property claimed

as exempt on such list is exempt.” 11 U.S.C. § 522(1) (Supp. III 1979).

195. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 29 (to be
codified at N.C. GEN. STaT. § 1C-1603(e)(2)).

196. Id.

197. Id. at 31 (to be codified at N.C. GEN. STAT. § 1C-1603(h)).

198. The precise role of the clerk of superior court under the Act is far from clear. The
duties and responsibilities of the clerk in this area have been enlarged compared to prior
practice, but the extent of these duties and responsibilities was the cause of much concern
to the clerks at the time of the Act’s amendment in October 1981. Durham Morning Herald,
Oct. 8, 1981, at 124, col. 2.

199. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 29-30 (to be
codified at N.C. GEN. StaT. § 1603(e)(3)).
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be made concerning whether certain property is exemptable at all. The
court would then be expected and empowered to rule on questions such
as whether a garden tractor fits within the meaning of “household goods.”
The determination of value under section 1C-1603(e)(3) may be assigned
to a “qualified person,” such as an appraiser.?®® The Act thus departs
from the procedure for allotment by three “discreet persons” established
in former sections 1-371, 1-378, and 1-386 of the General Statutes.**!

The cost of an appraisal must be advanced “by the person requesting
the valuation.”?*? As an administrative expense, it becomes a court cost
“having priority over the claims.”?°® Since the cost of an appraisal will
initially be borne by the person requesting it, routine or speculative ob-
jections will be inhibited. A creditor may be forced to rely either on the
court’s (and indirectly the debtor’s) determination of value or be fairly
certain that the disputed property is worth substantially more than the
debtor has suggested in his statement. Since the court may, on its own
motion, appoint an appraiser and since the expense will be taxed as costs
anyway,?* thus reducing the available pool of assets, creditors may wish
to think twice before objecting at all.

Upon receiving the appraiser’s report, the court will determine the
value of the property and must enter an order designating the exempt
property.2®® Modifications to the original order are authorized under sec-
tion 1C-1603(g) if all interested parties were not notified or if changed
circumstances exist, such as a “substantial change in value.”2%®

Appeal from determinations made by the district court judge or the
clerk is not mentioned. Appeal therefore should be as generally provided
by North Carolina law: to the court of appeals from decisions of the dis-
trict court, and to the superior court judge from decisions of the clerk.**’

C. Specific Substantive Provisions
1. Methods of waiver

Section 1C-1601(c) deals with waivers of exemptions.?°® Waivers are
permitted under the following specific circumstances: (1) by transferring
property designated as exempt;**® (2) by executing a written waiver after

200, Id.

201. See N.C. GEN, StaT. §§ 1-371, -378, -386 (1969 & Cum. Supp. 1979) (repealed
1981).

202. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 29-30 (to be
codified at N.C. GEN. StAT. § 1C-1603(e)).

203, Id. at 30 (to be codified at N.C. GEN. STaT. § 1C-1603(e)(3)).

204, Id,

205. Id. at 30 (to be codified at N.C. GEN. STAT. § 1C-1603(e)(5)).

206. Id. at 31 (to be codified at N.C. GEN. StaT. § 1C-1603(g)).

207. N.C. GeN. Start. §§ 1-272, -277 (Cum. Supp. 1979).

208, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to be
codified at N.C, GEN. StaT. § 1C-1601(c)).

209, Id. (to be codified at N.C. GEN. STAT. § 1C-1601(c)(1)). Transfer of exempt prop-
erty operates as a selective waiver of the transferred property.
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judgment;?*° and (3) by failing to assert exemptions after notice (in the
form prescribed) to do so.***

The first and third methods have roots in previous law and prac-
tice;?*? the second method is new. Although not specifically mentioned, a
failure to list a particular item of otherwise exemptable property in the
debtor’s statement also would ordinarily function as a selective waiver.?*?
Nonetheless, the circumstances described in section 1C-1601(c) must be
taken to be exclusive; thus, a general waiver of exemptions prior to judg-
ment will be unenforceable.?*

The above circumstances notwithstanding, section 1C-1601(c) pro-
hibits any waiver of exemptions “to the extent the exemptions are neces-
sary to ensure the reasonable support needs of the judgment debtor’s de-
pendents.”?*® This prohibition may in time conflict with the implied
requirements of the prescribed form of notice to the debtor in section 1C-
1603(a)(4), which warns the debtor that failure to respond within twenty
days will result in the loss of “valuable rights.”?¢

2. Exemption swapping

Section 1C-1603(e)(6)?*? introduces a level of flexibility for debtors
unknown under both pre-existing law and the Bankruptcy Code. This
subsection allows a debtor, with court approval, to trade away dollar val-
ues in exempt property deemed expendable in order to completely pro-
tect property otherwise exemptable only in part.?'® For example, a debtor
owning outright a 1978 automobile valued at $3,000 stands to lose that
car, receiving in return $1,000 in cash, which represents his statutorily
granted motor vehicle exemption.?*? If the debtor wishes to retain his car,
section 1C-1603(e)(6) will permit him to do so if he makes available
$2,000 worth of property to creditors “not otherwise available to
them”—i.e., exempt or exemptable property.??® This option is consistent
with the policy of the Act to allow all debtors a “floor” of $5,000 in virtu-
ally any non-business property of their choosing.?** Section 1C-1603(e)(6)

210. Id. (to be codified at N.C. GEN. STAT. § 1C-1601(c)(2)). The court must review
written waivers to ensure that they are informed and voluntary.

211. Id. (to be codified at N.C. GEN. StaT. § 1C-1601(c)(3)).

212. See North Carolina Nat'l Bank v. Sharpe, 49 N.C. App. 687, 272 S.E.2d 368
(1980) (homestead exemption waived by inaction); N.C. GEN. StaT. § 1-370 (Cum. Supp.
1979) (repealed 1981) (homestead exemption lost upon conveyance).

213. See Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to
be codified at N.C. GEN. Stat. § 1C-1601(c)(3)).

214. Id. (to be codified at N.C. GEN. STAT. § 1C-1603(c)).

215. Id.

216. Id. at 21 (to be codified at N.C. GeEN. Stat. § 1C-1603(a)(4)).

217. Id. at 30 (to be codified at N.C. GEN. StAT. § 1C-1603(e)(6)).

218. Id.

219. Id. at 17 (to be codified at N.C. Gen. Stat. § 1C-1601(a)(3)).

220. Id. at 30 (to be codified at N.C. GEN. Star. § 1C-1603(e)(6)).

221. Section 1C-1601(a)(4) simply sets a $2,500 ceiling on everyday personal property
that most people own to some extent: clothing, furniture, appliances, etc. Id. at 17 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)(4)). Section 1C-1601(a)(2) simply guarantees that
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is not clear on whether the property sought to be retained, and for which
the debtor “swaps,” must itself be exemptable.??? Could, for example, an
item of jewelry be protected in this manner, or is section 1C-1601(a)(2)??*
the only way to preserve completely nonexempt property? Section 1C-
1603(e)(6) simply speaks in terms of “property.”?* The term is modified,
however, by the phrase “having a value in excess of the allowable exemp-
tion.”*?® For nonexempt property, of course, there is no “allowable ex-
emption.” Thus a strict reading of the section would suggest that only
property otherwise exemptable can be “swapped.” The conclusion is only
a tentative one. If, in fact, the policy of the Act is to allow the debtor
considerable leeway in choosing the property he wishes to protect, there
would seem to be little reason to confine the type of property that can be
“swapped” to exemptable property. In terms of net dollar values avail-
able, prejudice to creditors would not necessarily result from reading sec-
tion 1C-1603(e)(6) to allow “swapping” of nonexempt property.>?®

3. Preclusion of recent purchases from exemption

The new Act introduces an entirely new variation on a very old
theme in the form of a prohibition on “fraudulent acquisition” of exempt
property. Section 1C-1601(d) provides that no exemption will be available
with respect to “tangible personal property purchased by the debtor” less
than ninety days before initiation of either collection proceedings under
state law or the filing of a bankruptey petition.?*” The apparent purpose
of section 1C-1601(d) is to discourage the practice of hurriedly converting
nonexempt assets into exempt property. Although the concern is under-
standable, the subsection raises a number of problems, particularly in
bankruptcy cases.

First, the perceived loophole only partially has been patched. Since
section 1C-1601(d) applies only to “tangible personal property,” nothing
in the Act bars the last-minute purchase of exemptable real property or
life insurance, though the prejudice to creditors is the same.

Second, debtors are not the only ones who can file bankruptcy peti-

all debtors will be able to protect an additional $2,500 worth of property, thereby establish-
ing with section 1C-1601(a)(4) a minimum of $5,000 for everyone. Id. at 16-17 (to be codified
at N.C. GEN. S7AT. § 1C-1601(a)(2), (4)). A homeowner with equity at least equal to $7,500
can, of course, protect at least $10,000 worth of property by invoking § 1C-1601(a)(1) and
(4). Id. (to be codified at N.C. GEN. StaT. § 1C-1601(a)(1), (4)).

222, Section 1C-1603(e)(6) provides in relevant part: “The court may permit a partic-
ular item of property having value in excess of the allowable exemption to be retained by
the debtor upon his making available to creditors money or property not otherwise available
to them in an amount equivalent to the excess value.” Id. at 30 (to be codified at N.C. GEN.
STAT. § 1C-1603(e)(6)).

223. Id. at 16 (to be codified at N.C. GeN. StaT. § 1C-1601(a)(2)).

224, Id. at 30 (to be codified at N.C. GEN. STaT. § 1C-1603(e)(6)).

225. Id.

226. Id.

227, Id. at 18-19 (to be codified at N.C. GeN. StaT. § 1C-1601(d)).
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tions; creditors obviously have that ability as well.??® Further, debtors do
not initiate proceedings to enforce money judgments; judgment creditors
do. The debtor may or may not be surprised by news of an involuntary
bankruptcy petition filed against him or of the commencement of en-
forcement proceedings, but the timing of these events rarely is within the
control or knowledge of the debtor. If it does come as a surprise, the pos-
sibility of harsh treatment arises, since section 1C-1601(d) sets up an ir-
rebuttable presumption of fraudulent intent for any acquisition of ex-
emptable tangible personal property for the ninety days preceding either
enforcement proceedings or the filing of an involuntary petition.?*® This
“objective” approach is the more peculiar in light of North Carolina’s law
regarding fraudulent conveyances,?*® the closest cousin to the behavior
addressed by section 1C-1601(d),>** which always has required some de-
gree of proof of “intent.” In contrast, section 1C-1601(d) requires no
proof of intent.?*> The approach of section 1C-1601(d) somewhat resem-
bles the objective test of the Bankruptcy Code regarding preferences,***
but what is condemned here can hardly be called a “preference.” Indeed,
the very practice that section 1C-1601(d) seeks to prevent is permissible
under the Bankruptcy Code.?*

Finally, the “fraudulent acquisition” rule of section 1C-1601(d)*** has
few, if any, counterparts in other states’ exemption laws. In the words of
one commentator, it is a “universal rule” that “the debtor’s acquisitions
of exempt assets with nonexempt assets are permissible and not a fraud
on creditors, provided that the nonexempt assets were not acquired
fraudulently.”2®

228. See 11 U.S.C. § 303 (1978) (involuntary petitions).

229. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18-19 (to be
codified at N.C. GEN. Stat. § 1C-1601(d)).

230. N.C. GEN. STAT. §§ 39-15 to -22 (1976). North Carolina’s law of fraudulent con-
veyances varies only slightly from the original formulation adopted in 1570 by the Statute
13 Elizabeth, Chapter 5 (1570). By its terms, the North Carolina law requires proof of intent
to defraud creditors. Proof is generally assessed by reference to the “badges of fraud,” first
described in Twyne’s Case, 76 Eng. Rep. 809 (1601). The usual “badges of fraud” include
such things as secrecy of the conveyance, retention of possession by the transferor, creation
of a secret trust, and the timing of the conveyance. See generally Aman v. Walker, 165 N.C.
224, 81 S.E. 162 (1914); Note, The Law of Fraudulent Conveyances in North Carolina, 50
N.C.L. Rev. 873 (1972).

231. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18-19 (to be
codified at N.C. GEN. StaT. § 1C-1601(d)).

232. See id.

233. Compare id. with 11 U.S.C. § 547 (Supp. III 1979).

234. See 3 CoLLIER ON BaNKRrUPTCY 1 522.08(4) (15th ed. 1979).

235. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18-19 (to be
codified at N.C. GEN. StaT. § 1C-1601(d)).

236. Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 853 (1974). But see Res-
nick, Prudent Planning or Fraudulent Transfer? The Use of Nonexempt Assets To
Purchase or Improve Exempt Property On the Eve of Bankruptcy, 31 RuTGers L. REv. 615,
646-53 (1978). North Carolina has, however, been joined in proscribing the exemption of
recent purchases by Maine, which has enacted a similar but somewhat milder provision. Act
of June 5, 1981, ch. 431, § 2, 1981 Me. Legis. Serv. No. 3 at 886 (to be codified at Me. Rev.
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4. Claims to which exempt property is liable

Section 1C-1601(e) of the new Act provides that certain claims that
are reduced to judgment are not subject to the debtor’s right to exempt
property.?*” These include claims of the United States, of the State or
other governmental unit for taxes or appearance bonds, of statutory lien-
ors, including laborers’, mechanics’, and artisans’, claims for the purchase
money of specific property, claims for contractual security interests in
specific property, and claims for child support or alimony.?3 Little in sec-
tion 1C-1601(e) represents a significant departure from past practice,
with the exception of section 1C-1601(e)(7), which, after excepting claims
for contractual security interests, states that “the exemptions shall apply
to the debtor’s household goods notwithstanding any contract for a non-
possessory, nonpurchase money security interest in any such goods.”?*® In
rough fashion, this provision resembles the policy underlying section
522(f) of the Bankruptcy Code, which permits a debtor to avoid a non-
possessory, nonpurchase money security interest in certain exempt prop-
erty “to the extent that such lien impairs an exemption to which the
debtor would have been entitled.”?*° In effect, section 1C-1601(e)(7) over-
rules Montford v. Grohman,*** which sanctioned the use of a blanket non-
purchase money security interest in exempt property, by enabling the
debtor to ignore most nonpossessory security interests in otherwise ex-
emptable property.?*? Questions may be raised, however, regarding the
constitutionality of any retroactive application of section 1C-1601(e)(7).*
To the extent that security interests created prior to ratification of the
Act are disregarded, a deprivation of a property interest in violation of
the fourteenth amendment?** may arise. This issue has been litigated ex-
tensively in bankruptcy cases concerning section 522(f),%® and though not
uniform in result, the cases plainly indicate that the problem is a genuine

STAT. ANN, § 7-4421).

237. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19 (to be
codified at N.C. GeN, S7AT. § 1C-1601(e)).

238, Id.

239. Id. (to be codified at N.C. GEN. STAT. § 1C-1601(e)(7)).

240. 11 U.S.C. § 522(f) (Supp. III 1979). The reach of § 522(f) is broader than that of §
1C-1601(e)(7). Section 522(f) applies not only to “household goods,” but also, inter alia, to
household furnishings, wearing apparel, books, tools of the trade, and health aids as well. Id.
Section 522(f) can also be used to avoid a judicial lien on any exempt property to the extent
that it impairs an exemption.

241. 36 N.C. App. 733, 245 S.E.2d 219 (1978); see text accompanying notes 33 & 34
supra.

242. A transfer of otherwise exempt property operates to waive the exemption. Act of
June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to be codified at N.C.
GEN, STaT. § 1C-1601(c)).

243, Id, at 19 (to be codified at N.C. GeN. StaT. § 1C-1601(e)(7)).

244, The fourteenth amendment provides in relevant part: “[N]or shall any state de-
prive any person of life, liberty, or property, without due process of law.” U.S. ConsT.
amend. XIV, § 1.

245. 11 U.S.C. § 522(f) (Supp. III 1979).
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one. In Rodrock v. Security Industrial Bank*® the Tenth Circuit became
the first appellate court to consider the issue of retroactive application of
section 522(f) and held that section 522(f) cannot be applied to security
interests created prior to the enactment of the Bankruptcy Reform Act.??
A similar fate may await section 1C-1601(e)(7) unless the reviewing court
can be persuaded that making a nonpossessory security interest tempora-
rily unenforceable is not as serious a sin as sanctioning the “avoidance” of
such a lien retroactively—and therefore is not a deprivation of a property
interest.

D. Article X

Sections 1 and 2 of article X of the North Carolina Constitution re-
main the starting point for determining exemptions.?*® These sections es-
tablish minimum amounts of $500 and $1,000 for personal and real prop-
erty, respectively, but authorize the General Assembly to set higher
limits.?*® Chapter 490, however, represents a radical shift in approach to
exemptions; under section 1C-1601(a)(1), for example, a debtor is entitled
not to any particular portion of homestead property, but only to an “in-
terest” of $7,500.2%° Unlike former G.S. 1-369 through 1-392,2%! the new
Act provides no allotment procedure. Recognizing that the exemption
philosophy of the new Act is fundamentally inconsistent with that of arti-
cle X, section 1C-1602 of the new Act permits debtors to choose between
the two.2°2 Because of the constitutional status of article X, the General
Assembly had little choice but to provide this option. Nonetheless, by
repealing G.S. 1-369 through 1-392, the General Assembly has stripped
away the procedural machinery that implemented the guarantees of arti-
cle X.?5% In its place will be the notice and hearing provisions of section
1C-1603,%% which raises problems. For the homestead exemption, for ex-
ample, the allotment by metes and bounds procedure formerly required
by G.S. 1-372 is no longer authorized, but article X, section 2 obviously
remains in force. Does this mean that the rule of cases such as Campbell
v. White,>® Oakley v. Van Noppen,*® and Seeman Printery, Inc. v.

246. 642 F.2d 1193 (10th Cir. 1981).

2417. Id. at 1197; accord, In re Osborne, 11 B.R. 610 (Bkrtcy. D.S.C. 1981). But see In
re Barnes, 11 B.R. 948 (Bkrtcy. E.D.N.C. 1981) (debtor may avoid a nonpossessory, non-
purchase money security interest in household goods created prior to act’s passage).

248. See N.C. Consr. art. X, §§ 1, 2.

249. Id.

250. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)).

251. N.C. GEN. STAT. §§ 1-369 to -392 (1969 & Cum. Supp. 1979) (repealed 1981).

252.  Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to be
codified at N.C. GeEN. StaT. § 1C-1602).

253. See N.C. GEN. STAT. §§ 1-369 to -392 (1969 & Cum. Supp. 1979) (repealed 1981).

254. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to be
codified at N.C. GEN. STaT. § 1C-1603).

255. 95 N.C. 491 (1886).

256. 96 N.C. 247, 2 S.E. 663 (1887).
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Schinhan® still obtains? Does the decisional baggage remain with article
X, or may it now be discarded along with G.S. 1-372? The opinions in
each of these cases are unclear as to the statutory basis for the results
reached.?®® A fair reading of them suggests that none of the three courts
saw the need to isolate either the constitution or the implementing stat-
ute as the sole foundation of its rationale. The question has practical sig-
nificance. It is unclear whether a judgment debtor, in the wake of the Act,
may frustrate the collection efforts of his creditor by demanding an allot-
ment of seventy-five square feet of hallway space as did the debtor in
Seeman Printery.®®® It is a matter that can be resolved only by amend-
ment of the constitution or by decisions of the North Carolina Supreme
Court. The court, if confronted with the question, will have to choose be-
tween overruling the ancient rule of Campbell and Oakley, thereby neces-
sarily interpreting article X’s ambiguous guarantees in a way completely
different from the practice of the last 100 years, or condoning the result
in Seeman Printery. Neither alternative is particularly inviting. The for-
mer course would find modest support in Campbell v. White*®° for the
proposition that the statute, not the constitution, produced the anoma-
lous result in that case. The latter course, however, would find somewhat
more substantial support in the language of section 2 of article X, which
expressly states that the debtor may choose the property he wishes to
exempt as his homestead.?®! This language suggests that article X permits
only an allotment of real property, and not a cash payment in lieu
thereof. Of course, to the extent that the other exemptions provided by
the Act are perceived as more attractive, the practical significance of this
issue should recede, since debtors are more likely to choose the statutory,
rather than the constitutional, exemptions.

E. Problems the Act Ignores
1. Tenancy by the entirety
North Carolina is one of approximately twenty states that does not

267. 34 N.C. App. 637, 239 S.E.2d 744 (1977), cert. denied, 294 N.C. 442, 241 S.E.2d
844 (1978).

268. The difficulty is that article X provides no procedure for designating the home-
stead. See N.C. ConsT. art. X, § 2. The distinction between the constitutional provision and
the enabling statute simply is not recognized in any of the cases. Dicta in Campbell v.
White, however, hints obliquely that the basis for the result reached was statutory. After
stating that the only remedy available to a judgment creditor would be a sale of the prop-
erty, minus the allotted homestead area, the court remarked: “The course suggested would
seem alone to be open, in consistency with the statute, until some legislation shall solve the
problem, which the Constitution will allow.” 95 N.C. at 495. The court tacitly reserved the
question of whether any legislation could provide for sale with apportionment of the exemp-
tion amount to the debtor and not run afoul of article X. See text accompanying notes 22-25
supra, .

269, Seeman Printery, Inc. v. Shinhan, 34 N.C. App. 637, 239 S.E.2d 744 (1977), cert.
denied, 294 N.C. 442, 241 S.E.2d 844 (1978).

260. 95 N.C. 491 (1886).

261. N.C. Consr. art. X, § 2.
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permit the creditors of one spouse to levy on that spouse’s interest in
property held as tenants by the entirety.?®* Tenancy by the entirety thus
serves in this state and elsewhere as a de facto exemption. The new Act
does not alter this situation. In fact, separate legislation designed to limit
the use of tenancy by the entirety as a de facto exemption was introduced
in the 1981 session of the General Assembly, but failed on second read-
ing.?®® In contrast, section 522 of the Bankruptcy Code does, under cer-
tain conditions, contemplate the sale of one spouse’s interest in entirety
property.?®* Section 522 has a counterpart that section 1C-1601(a) com-
pletely lacks, section 363, captioned “Use, sale or lease of property.”?%®
Specifically, section 363(h) permits the sale of entirety property if certain
conditions designed to protect the nonbankrupt spouse are met.?¢

2. Joint cases

The Act does not address cases in which a husband and wife both
petition to have their exempt property set aside. Instead, the Act consist-
ently refers to the “debtor” or the “judgment debtor” in the singular. For
example, section 1C-1601(a) begins: “Each individual, resident of this
State, who is a debtor . . . .”2*? Thus it appears that each spouse may
petition for exemption individually without limitation. This ability makes
possible a modest level of “exemption planning”; for example, nothing in
the Act prohibits a husband from taking the full $7,500 residence exemp-

262. 13 UniForM Laws ANN. 368 (1980); see S. RIESENFELD, CREDITORS’ REMEDIES AND
DEeBTORS’ PROTECTION 310 n.16 (1979).

263. See H.B. 180, 1981 N.C. General Assembly.

264. Under § 522(b)(2)(B), the exempt status of entirety property for the debts of one
spouse is recognized in bankruptcy if (1) the applicable state law exempts it, and (2) the
federal exemptions are not taken by the debtor. 11 U.S.C. § 522(b)(2)(B) (Supp. III 1979).
See, e.g., In re Ford, 3 B.R. 559 (Bkrtcy. D. Md. 1980), aff'd, 638 F.2d 14 (4th Cir. 1981).

265. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to be
codified at N.C. GEN. StaTt. § 1C-1601(f)).

266. Section 363(h) provides:

Notwithstanding subsection (f) of this section, the trustee may sell both the es-
tate’s interest, under subsection (b) or (c) of this section, and the interest of any
co-owner in property in which the debtor had, immediately before the com-
mencement of the case, an undivided interest as a tenant in common, joint ten-
ant, or tenant by the entirety, only if—

(1) partition in kind of such property among the estate and such co-owners
is impracticable;

(2) sale of the estate’s undivided interest in such property would realize sig-
nificantly less for the estate than sale of such property free of the interests of
such co-owner;

(3) the benefit to the estate of a sale of such property free of the interests of
co-owners outweighs the detriment, if any, to such co-owners; an

(4) such property is not used in the production, transmission, or distribu-
tion, for sale, of electric energy or of natural or synthetic gas for heat, light, or
power.

11 U.S.C. § 363(h) (Supp. III 1979).

267. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be

codified at N.C. GEN. StaT. § 1C-1601(a)).
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tion while his wife takes advantage of section 1C-1601(a)(2)’s $2,500 ex-
emption for any property, such as a checking account.?®® Furthermore,
nothing in the Act prevents one spouse from electing section 1C-1601’s
exemptions while the other spouse chooses article X’s exemptions.?*® Re-
gardless of whether a debtor chooses the statutory or the constitutional
exemptions, for bankruptcy cases it is clear that each spouse will be en-
titled to a full set of exemptions.?”®

F. Chapter 490 and the Bankruptcy Code

By virtue of section 1C-1601(f),2”* North Carolina debtors in bank-
ruptcy no longer will have the option of choosing the federal exemptions
provided in section 522(d) of the Bankruptcy Code.?”* Instead, debtors
simply will choose between the exemptions set forth in section 1C-1601(a)
and the exemptions provided by article X of the North Carolina Consti-
tution.?”® North Carolina thus joins twenty other states that have “opted
out” of the federal exemptions since enactment of the Bankruptcy Re-
form Act.?”* In choosing to remodel its exemption laws along the lines of
section 522(d), however, North Carolina is in a distinct minority of these
states.?”®

268. Id. (to be codified at N.C. GEN. StaT. § 1C-1601(a)(2)).

269, See id. (to be codified at N.C. GEN. StaT. § 1C-1601).

270. Section 522(m) provides: “This section shall apply separately with respect to each
debtor in a joint case.” 11 U.S.C. § 522(m) (Supp. III 1979); see Cheeseman v. Nachman,
656 F.2d 60 (4th Cir. 1981).

271, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to be
codified at N.C. GEN. StaT. § 1C-1601(f)).

272, Section 522(b) permits a debtor to choose between the exemptions provided by
applicable state law and the federal exemptions set forth in § 522(d). 11 U.S.C. § 522(b), (d)
(Supp. III 1979). If, however, applicable state law does not authorize such a choice, then the
debtor is limited to the exemptions provided by state law and federal non-bankruptcy law.
11 U.S.C. § 522(b)(1) (Supp. III 1979).

273, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. STaT. § 1C-1601); see N.C. Consr. art. X.

274, See Ara. Cope § 6-10-11 (Cum. Supp. 1981); Ariz. REv. STAT. AnN. § 33-1133
(Cum. Supp. 1980); FLA. STAT. ANN. § 222.20 (West Cum. Supp. 1981); GA. CopE AnN. § 51-
1601 (Cum, Supp. 1981); ILL. ANN. STAT. ch. 52, § 101 (Smith-Hurd Cum. Supp. 1981); InD.
CopE ANN. § 34-2-28-0.5 (Burns Cum. Supp. 1981); Act of May 11, 1981, § 2, 1981 Iowa
Legis. Serv. No. 2 at 203 (to be codified at Iowa CobE ch. 627); KaN. STAT. ANN. § 60-2312
(Cum, Supp. 1981); La. Rev. StaT. ANN. § 13:3881(b) (Cum. Supp. 1981); Mp. CobE ANN.
§ 11-504(g) (Cum. Supp. 1981); Act of June 5, 1981, ch. 431, § 2, 1981 Me. Legis. Serv. No. 3
at 886 (to be codified at ME. REv. STAT. ANN. § 7-4421); Mo. ANN. STAT. § 513.427 (Vernon
Cum. Supp. 1981); H.B. 495, 1981 Mont. Laws (effective Oct. 1, 1981); Nes. Rev. STAT. §§
25-15, -105 (Cum. Supp. 1980); Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv.
No. 6 at 20 (to be codified at N.C. GEN. Stat. § 1C-1601(f)); Onro Rev. CopE ANN. §
2329,662 (Page Supp. 1980); S.D. Cobiriep Laws ANN. § 43-45-13 (Cum. Supp. 1981); TENN.
CobpE ANN. § 26-2-112 (1980); VA. Copk § 34-3.1 (Cum. Supp. 1981); Wyo. STaT. ANN. § 1-20-
109 (Cum. Supp. 1981).

275. None of the “opt out” states have adopted § 522(d) in its entirety, which is un-
derstandable. Section 522’s influence can be discerned, however, in the new exemption laws
of Georgia, Indiana, Maine, Ohio, and Tennessee. Alabama, Illinois, JTowa, and Kentucky
amended their respective exemption laws after passage of the Bankruptcy Reform Act, but
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Although section 522 of the Code®”® clearly served as a model for the
new Act, the fit between the two laws is less than well-tailored. The bank-
ruptey courts will early on be forced to resolve several problems concern-
ing the interplay between the Bankruptcy Code and the Act. It may be, of
course, that it is unwise to have the same set of exemptions apply to state
law collection and bankruptcy. At least one commentator has suggested
that state exemption laws and bankruptcy serve differing objectives and
respond to different situations.?”” One purpose of state exemption laws,
after all, is to avoid bankruptcy proceedings.?’® Since most debtors can
expect a discharge from most of their debts in bankruptcy, it may make
more sense to provide greater exemptions by state law, since debtors can-
not expect a fresh start.?”® Nonetheless, one set of exemptions will apply
to North Carolina debtors both in and out of bankruptcy.

1. Section 1C-1601

¢

The Act’s denial of exempt status to any tangible personal property
purchased by the debtor within ninety days of the filing of a bankruptcy
petition?®° raises federal preemption questions. In fact, the applicability
of this provision to bankruptcy proceedings in general is doubtful. Sec-
tion 522(b)(1) says only that if a state “opts out” of the federal exemp-
tions of section 522(d), then a debtor may exempt from the estate any
property “that is exempt under state or local law.”?** Section 1C-1601(a)
now lists that property in detail,?®? but imposition of a ninety-day “fraud-
ulent acquisition” period may constitute an unwarranted intrusion into
substantive bankruptcy law. It is clear that the behavior condemned by
section 1C-1601(d) is permissible under the Code;?*® thus, the specter of
preemption arises.

Conflict between the Bankruptcy Code and the Act on this point is
likely. By categorically denying all North Carolina debtors the use of all
otherwise exemptable tangible personal property acquired within ninety
days prior to a bankruptcy filing,2** the Act undercuts the “fresh start”

the revisions bear no resemblance to § 522. The remaining “opt out” states did not amend
their exemption laws following passage of the Bankruptcy Reform Act.

276. 11 U.S.C. § 522 (Supp. III 1979).

277. Vukowich, Debtors’ Exemption Rights Under the Bankruptcy Reform Act, 58
N.C.L. Rev. 769, 802 (1980).

278. See Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 782-86 (1974).

279. Id.

280. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18-19 (to be
codified at N.C. GEN. StaT. § 1C-1601(d)).

281. 11 U.S.C. § 522(b)(1) (Supp. III 1979).

282. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. StaT. § 1C-1601(a)).

283. 3 CoLLIER ON Bankruprcy 1 522.08(4) (15th ed. 1979); see text accompanying
notes 227-36 supra.

284. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18-19 (to be
codified at N.C. GEn. Stat. § 1C-1601(d)).
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policy of the Code.?® This categorical denial goes a significant step fur-
ther in this regard than does the Code’s acquiescence to state law exemp-
tions generally in states that have affirmatively “opted out” of the federal
exemptions. Section 1C-1601(d) instead will require bankruptcy courts to
rely more heavily on state law, contravening one of the avowed goals of
the Code’s draftsmen.?®® Furthermore, the behavior that section 1C-
1601(d) addresses is fraudulent conduct;**? in the judgment of the Gen-
eral Assembly, last-minute conversions of nonexempt property into ex-
emptable tangible personal property work a fraud on creditors of the
debtor. The Bankruptcy Code addresses this behavior already in ways
that North Carolina law does not. Sections of the Code are designed to
function together to discourage debtor conduct that is prejudicial or un-
fair to creditors.?®® The draftsmen saw no need to add the sort of protec-
tion that section 1C-1601(d) purports to provide. In short, section 1C-
1601(d) is misplaced; in theory and in practice it has a closer kinship to
fraudulent conveyance law than to the law of exemptions.?®® Merely in-
serting the provision in an exemption statute cannot, by itself, compel a
bankruptcy court to treat it as part of the set of exemptions provided by
North Carolina law for bankruptcy purposes.

Similarly, a bankruptcy court should not be bound by section 1C-
1601(e)’s list of “excepted claims.”?*® Allowance of claims and the priority
and dischargeability of those claims are addressed by appropriate sections
of the Code without any need to resort to state law.?** Imposing a second,
state-required set of excepted claims would promote confusion and con-
flict while severely compromising the uniform effect of federal bankruptcy
law among the states.

The excepted claims listed in section 1C-1601(e) are not tailored to
the list of nondischargeable debts found in section 523 of the Code.??2 For
example, sections 1C-1601(e)(1) and (2) except all tax claims of all gov-
ernmental units, while section 523(a)(1) excepts less than all tax claims.?®®

285, See Vukowich, Debtors’ Exemption Rights Under the Bankruptcy Reform Act,
68 N.C.L. Rev. 796, 806 (1980).

286. 4 CoLLER ON BankrupTcY 1 541.02(1) (15th ed. 1979); see H.R. Rep. No. 595,
96th Cong., 1st Sess. 126-27 (1977), reprinted in [1978] U.S. Cope Cong. & Ap. NEws 5963,
6087; REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES, H.R.
Doc. No. 137, 93d Cong., 1st Sess. 171 (1973).

287. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18-19 (to be
codified at N.C. GEN. StaT. § 1C-1601(d)).

288, 11 U.S.C. § 544 (Supp. ITI 1979) (trustee as lien creditor); id. § 547 (preferences);
id. § 548 (fraudulent transfers); id. § 727(a) (conditions for discharge).

289, See text accompanying notes 229-32 supra.

290. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19-20 (to be
codified at N.C. GEN. STAT. § 1C-1601(e)).

291, See 11 U.S.C. § 502 (Supp. III 1979) (allowance of claims and objection by party);
id, § 607 (priorities of claims and expenses); id. § 523 (claims not dischargeable).

292, Compare Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at
19-20 (to be codified at N.C. GEN. StaT. § 1C-1601(e)) with 11 U.S.C. § 523 (Supp. III 1979).

293, Compare Act of June'2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No . 6 at
19 (to be codified at N.C. GEN. STAT. § 1C-1601(e)(1), (2)) with 11 U.S.C. § 523(a)(1) (Supp.
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Nothing in section 523 corresponds to section 1C-1601(e)(5)’s exception
“for payment of obligations contracted for the purchase of the specific
property affected.”?®* Furthermore, section 522(c)(1) of the Code states
that exempt property is not liable for any debts, dischargeable or not,
after the case is concluded, except for certain tax and alimony claims.?®®
To permit the enforcement of a claim after discharge for purchase money
obligations against the “specific property affected” under section 1C-
1601(e)(5)?*® ignores the plain congressional purpose of providing debtors
with a “fresh start.”?®?

2. Section 1C-1603(e)(6)

Nothing in the Code implicitly or explicitly sanctions the exemption
swapping authorized by section 1C-1603(e)(6).?°® Again, preemption
problems arise, but in reverse; the state is permitting what the Bank-
ruptcy Code does not allow. The case for preemption, however, is a diffi-
cult one. Under section 522(b), a state is free to enact an exemption law
that simply sets a dollar-value ceiling on exempt property, leaving the
choice of assets to the debtor.?®® In this light, section 1C-1603(e)(6) is
unobjectionable.

3. Waiver of exemptions

Section 1C-1601(c) specifies the various circumstances and conditions
under which a waiver will be enforced.*®® Nonetheless, in bankruptcy
cases the starting point for waiver questions will continue to be section
522(e),%** which provides that a waiver of exemptions executed in favor of
an unsecured creditor is unenforceable.>** As a result, though a selective
waiver in favor of a particular unsecured creditor is possible under the
Act, it will be of no value in bankruptcy.®® Other sorts of waivers are

1II 1979).

294. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19 (to be
codified at N.C. GEN. STAT. § 1C-1601(e)(5)).

295. 11 U.S.C. § 522(c)(1) (Supp. III 1979).

296. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19 (to be
codified at N.C. GEN. STAT. § 1C-1601(e)(5)).

297. See Vukowich, Debtors’ Exemption Rights Under the Bankruptcy Reform Act,
58 N.C.L. Rev. 769, 806 (1980).

298. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 30 (to be
codified at N.C. GEN. StaT. § 1C-1603(e)(6)).

299. See 11 U.S.C. § 522(b) (Supp. III 1979).

300. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to be
codified at N.C. GEN. StaT. § 1C-1601(e)).

301. 11 U.S.C. § 522(e) (Supp. I1I 1979).

302. Id.

303. For example, under § 1C-1601(c)(2), a judgment could form the basis for a
written waiver of exemptions in favor of the prevailing judgment creditor. Act of June 2,
1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19 (to be codified at N.C. GEN. STAT.
§ 1C-1601(c)(2)). The judgment creditor would nonetheless be an unsecured creditor under
§ 522(e). 11 U.S.C. § 522(e) (Supp. III 1979). The waiver would be unenforceable under
§ 522(e). Id.
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possible, however, that are consistent with both the Code and the Act.
For example, a general waiver of exemptions executed for the benefit of
all creditors is not prohibited by the Code.*** A failure to timely assert
available exemptions can form the basis for waiver under both the
Code®®® and the Act.®*® In addition, under both the Code and the Act, an
omission of particular property from the schedule of exemptions may also
function as a selective waiver of the exemption for that property.3*?
Like section 522(e), the operation of sections 522(f) and 522(m) do
not depend on applicable state law regarding exemptions; those sections
operate independently of any “opt out” decision by a particular state.’°®

G. A Constitutional Problem

The new Act radically alters North Carolina’s system of exemptions.
In many cases, invoking the Act will result in significantly increasing the
dollar value of exempt property.’®® To the extent that the Act thus
reduces the pool of executable assets previously available, collection pros-
pects for claims of creditors in existence at the time of the Act’s ratifica-
tion accordingly have been decreased. Therefore, pre-existing creditors
might be able to make an impairment-of-contracts challenge under article
I, section 10 of the Federal Constitution.?!® Exacerbating the situation is
the Act’s effective date. Although the nominal effective date is January 1,
1982, the Act expressly applies to “actions and proceedings initiated
before and after that date.”*!?

Recent cases in the federal courts suggest that the impairment-of-
contracts problem is a serious one. In Allied Structural Steel, Inc. v.

304. See 3 CoLLIER ON Bankruprcy 1 522.07 (15th ed. 1979).

305. 11 U.S.C. § 522(!) (Supp. III 1979); see 3 CoLLIER ON BANKRUPTCY 1 522.07 (15th
ed, 1979).

306. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 22 (to be
codified at N.C. GEN. STAT. § 1C-1603(c)).

307. Under § 522(l), it is the debtor’s responsibility to affirmatively claim his exemp-
tions by filing a schedule of exempt property. 11 U.S.C. § 522(!) (Supp. III 1979). Omission
of a particular item of exempt property from the schedule therefore would operate as a
selective waiver of the omitted property unless a “party in interest” objects. See 3 COLLIER
oN Bankruprcy 1 522,07 (15th ed. 1979). Under § 1C-1601(c), a debtor’s failure to assert an
exemption after notice may operate as a waiver. Act of June 2, 1981, ch. 490, § 1, 1981 N.C.
Adyv, Legis. Serv. at 18 (to be codified at N.C. GEN. Stat. 1C-1601(c)).

308. 11 U.S.C. § 522(e), (f), (m) (Supp. III 1979); 3 CoLLIER ON BankRrUPTCY 11 522-529
(15th ed. 1979); Vukowich, Debtors’ Exemption Rights Under the Bankruptcy Reform Act,
58 N.C.L. Rev. 769, 793-94 (1980). As to § 522(m)’s applicability regardless of a state’s deci-
sion to “opt out,” see Cheeseman v. Nachmen, 656 F.2d 60 (4th Cir. 1981).

309. Under §§ 1 and 2 of article X, a maximum of $1,500 of property could be ex-
empted. N.C. Consr. art. X, §§ 1-2. Sections 1C-1601(a)(2) and (a)(4) assure all debtors a
minimum of $5,000 in value for exempt property. Act of June 2, 1981, ch. 490, § 1, 1981 N.C.
Legis. Serv. No. 6 at 16-17 (to be codified at N.C. Gen. STaT. § 1C-1601(a)(2), (4)); see note
221 supra.

310. “No state shall . . . [pass any] law impairing the obligations of contracts . . . .”
U.S. Consr. art. I, § 10, cl. 1.

311, Act of June 2, 1981, ch. 490, § 3, 1981 N.C. Adv. Legis. Serv. No. 6 at 32, as
amended by Act of Oct. 9, 1981, ch. 1001, § 1, 1981 N.C. Adv. Legis. Serv. No. 9 at .
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Spannaus®'? the United States Supreme Court struck down a Minnesota
law that imposed a “pension funding charge” on employers who closed
plants or offices in Minnesota, holding that the law impaired without
countervailing justification the existing contractual relationship between
employer and employee. The Court thus affirmed the continuing vitality
of the contract clause, noting that it imposes real limits on the legislative
power of the states.??

As applied by two subsequent decisions of the Fourth and Ninth Cir-
cuits,®™ contract clause analysis in light of Allied Structural Steel re-
quires, first, an assessment of the level of impairment caused by the chal-
lenged statute and, second, a determination of the “reasonableness and
necessity” of the statute’s impairment in light of its apparent purpose.®!®

Several recent cases indicate that legislatively provided increases in
exemptions substantially impair contracts of existing creditors. Most no-
table among these decisions is In re LaFortune.®*® In LaFortune the
Ninth Circuit applied the criteria provided in Allied Structural Steel to a
California law that created an automatic exemption for the homestead,
but had previously required a timely declaration.®” The Court held that
the California statute violated the contract clause, finding that the “be-
nevolent purpose” of the exemption did not justify the impairment of
contractual obligations created prior to the law’s enactment.?!® In similar
fashion, the bankruptcy court in In re Echavarren®® found that the
Idaho legislature’s decision to increase the homestead exemption from
$10,000 to $25,000 could not be applied retroactively to pre-existing cred-
itors under the contract clause.

This approach to increases in exemptions is entirely consistent with
earlier authority. In Kearsey v. Edwards,’*® for example, the United
States Supreme Court found article X, sections 1 and 2 of the North Car-
olina Constitution of 1868 in violation of the contract clause®?* as applied
to obligations incurred prior to the constitution’s effective date of April
24, 1868, since the effect of article X was to increase the amount of ex-
emptions available to debtors. The court noted that “the remedy. . .is a
part of . . . [the contract’s] obligation, and any subsequent law of the
State which so affects that remedy as substantially to impair and lessen
the value of the contract is forbidden by the Constitution . . . .2 In

312. 438 U.S. 234 (1978).

313. Id. at 242.

314. In re LaFortune, 652 F.2d 842 (9th Cir. 1981); Garris v. Hanover Ins. Co., 630
F.2d 1001 (4th Cir. 1980).

315. In re LaFortune, 652 F.2d 842, 846 (9th Cir. 1981); Garris v. Hanover Ins. Co.,
630 F.2d 1001, 1005 (4th Cir. 1980).

316. 652 F.2d 842 (9th Cir. 1981).

317. Id. at 846-47.

318. Id. at 848.

319. 2 B.R. 215 (Bkrtcy. D. Idaho 1980).

320. 96 U.S. 595 (1878).

321. U.S. Consr. art. 1, § 10, cl. 1.

322. 96 U.S. at 607.
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similar fashion, in 1934 the Court in Worthen v. Thomas®?® struck down
an Arkansas statute creating an exemption for life insurance policies in
the face of a challenge from a creditor who had acquired a lien on the
debtor’s beneficial interest in a life insurance policy immediately before
enactment of the exemption. .

Assuming on the basis of such case authority that North Carolina’s
exemptions do in fact impair existing contractual obligations, the pivotal
issue will become the “reasonableness and necessity” of the new exemp-
tion law.*** Since there is no strong tradition of judicial deference to the
judgment of the legislature in this area,®*® prediction of the outcome
seems particularly hazardous. A reviewing court may resort to the stan-
dards for assessing “reasonableness and necessity” first articulated in
Home Building & Loan v. Blaisdell,3?® resuscitated in Allied Structural
Steel, Inc. v. Spannaus,*” and applied by the Fourth Circuit in Garris v.
Hanover Insurance Co.**® The standards for evaluating the legislation
are: “(1) its . . . [the challenged legislation’s] emergency nature; (2) its
purpose to protect a broad societal interest, not a favored group; (3) the
tailoring of its remedial effect to its emergency cause; (4) the reasonable-
ness of its basic features; and (5) its limited effect on temporal terms.”s2®

The initial difficulty with the Act is in identifying and describing the
“emergency” involved. If such cah be done—perhaps by establishing the
obsolescence of previous exemptions—problems with standards (3) and
(5), and perhaps (4), will still exist. Certainly from the perspective of ex-
isting creditors, the Act’s failure to provide any sort of grace or transition
period or to distinguish between existing and future creditors underscores
its vulnerability. The broad application and reach of chapter 490%% indi-
cate serious trouble with the contract clause.®** A judicially mandated re-
striction solely to prospective application seems likely.ss?

IV. SuGGESTIONS FOR REVISION

Chapter 490°* is a product of political compromise—and it shows.

323. 292 U.S. 426 (1934).

324. See In re LaFortune, 652 F.2d 842, 846 (9th Cir. 1981); Garris v. Hanover Ins.
Co., 630 F.2d 1001, 1005 (4th Cir. 1980).

325. Allied Structural Steel, Inc. v. Spannaus, 438 U.S. 234, 244 (1978) (citing United
States Trust Co. v. New Jersey, 431 U.S. 1, 22 (1977)).

326, 290 U.S. 398, 444-48 (1934).

327. 438 U.S. 234 (1978).

328, 630 F.2d 1001, 1008 (4th Cir. 1980).

329, Id.

330. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN, StaT. §§ 1C-1601 to -1604).

331, U.S. Consr. art. I, § 10, cl. 1.

332. See Stern, State Exemption Law in Bankruptcy: The Excepted Creditor, 33
Rurcers L. Rev. 70, 91 (1980); Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779,
864-65 (1974).

333. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. STaT, §§ 1C-1601 to -1604).
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The October 1981 amendment delaying the Act’s effective date®** under-
scores this fact and suggests that the General Assembly was uneasy with
what it had wrought. The most apparent problems with the Act can be
summarized as follows: (1) inconsistent use of terminology; (2) the lack of
an unambiguous “cash out” mechanism to be used when the debtor’s in-
terest in property exceeds the statutory dollar limit; (3) the uncertain
new role of the clerk of superior court; (4) the built-in obsolescence of the
Act’s exemptions; and (5) the uneven fit between the Act and federal
bankruptcy law.

From a theoretical point of view, perhaps the best remedy would be
to start from scratch with the objective being a shortened and simplified
set of exemptions implemented by a coherent and straightforward proce-
dure. With a fresh start, the drafters might choose to address the topic of
exemptions in a more comprehensive manner. It is no small irony that for
many debtors the most important kinds of exemptions provided by North
Carolina law, such as protection of wages from garnishment®*® and real
property held in the entirety,**® are not even mentioned in chapter 490.
The Act does not alter existing law on either of these two de facto exemp-
tions. Under a new exemption scheme, the General Assembly might plau-
sibly conclude that a person’s wages should not be subject to garnishment
and thus leave G.S. 1-362 on the books.?*” But in so doing, the legislature
should realize the effect of such a determination. Denying creditors access
to a debtor’s income simply forces more attention to and reliance on the
traditional remedy of execution upon tangible assets. In short, if wages
cannot be garnished, the availability of executable property held by the
debtor becomes more important. The importance to creditors of exemp-
tion statutes such as chapter 490, which directly affect the availability of
executable property, is unduly emphasized. Further, it is unrealistic to
ponder the homestead exemption without acknowledging the existence of
a more common de facto residence exemption: tenancy by the entirety.>*®
Until this topic is addressed by the legislature, isolated consideration of
the “residence exemption” will be little more than an academic exercise.
The point here is a simple one. A workable exemption law requires
choices to balance the rights of debtors and creditors. These choices have
consequences that, if not recognized, simply lead to a mish-mash of statu-
tory and decisional law. Avoiding these choices by addressing the subject
of exemptions on a piecemeal basis through legislative amendment likely
will not provide a satisfactory accommodation of the competing interests
of protection for debtors and reassurance for creditors.

Legislative amendment, however, seems more likely than a complete

334. Act of Oct. 9, 1981, ch. 1001, § 1, 1981 N.C. Adv. Legis. Serv. No. 9 at .

335. N.C. Gen. StaT. § 1-362 (1969).

336. Under North Carolina law, the individual creditors of either the husband or the
wife cannot execute upon entirety property. Hodge v. Hodge, 12 N.C. App. 574, 183 S.E.2d
800 (1971); see J. WEBSTER, REAL ESTATE LAw IN NoRTH CAROLINA § 115, at 133 (1971).

337. N.C. GEN. STAT. § 1-362 (1969).

338. Hodge v. Hodge, 12 N.C. App. 574, 183 S.E.2d 800 (1971).
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rewriting of chapter 490. Outlined below are specific suggestions for
amendment. These changes are proposed as the minimum revisions nec-
essary to ensure a workable statute. They will not solve all of the
problems outlined above. Only a complete revision can hope to accom-
plish that.

A. Definitions and Terminology

One of the Act’s more serious problems is the inconsistent use of key
terms and phrases. The use of “debtor” and “judgment debtor,” the shift-
ing meanings of “court” and “judge,” and the definition of “value” all
require attention.

Although section 1C-1601 provides that any resident of North Caro-
lina who is a “debtor” is entitled to exempt the property listed in section
1C-1601(a),** section 1C-1603(a) indicates that in practice only “judg-
ment debtors” can avail themselves of the Act’s benefits since only “judg-
ment debtors” are eligible to designate exempt property.®® The two
terms are, of course, not synonymous.** In light of section 1C-1601(a)’s%¢?
unqualified guarantees, section 1C-1603(a)%*® should be amended to allow
nonjudgment debtors the opportunity to protect exemptable property
prior to judgment. In fact, because article X’s protection is afforded to
“residents,”*¢ an amendment may be necessary to withstand constitu-
tional challenge. An amendment such as this also would mitigate the oth-
erwise potentially harsh effect of the statute on the residence exemption,
since it would curtail the ability of judgment creditors to reduce the
debtor’s “interest in value” in residence property by simply docketing
their judgments.®*® In addition, amending the Act so that each provision
applies to “debtors” would make the Act more consistent, since the term
“debtor” appears throughout the Act with much more frequency than
does the term “judgment debtor.”

The terms “court,” “judge,” and “clerk” all appear throughout chap-
ter 490, but there is no discernible pattern to their use. In the context of
the procedural steps required for designating exempt property, the terms

339, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GeEN. StAT. § 1C-1601).

340. Id. at 20 (to be codified at N.C. GEN. STAT. § 1C-1603(a)(1)).

341, Under prior practice, “any resident” could petition to have property designated
as exempt, whether or not a judgment had been entered against him. See N.C. GEN. STAT. §
1-386 (Cum. Supp. 1979) (repealed 1981). Under the new Act, apparently one who is not
subject to a judgment may not seek to have his pt property designated. See Act of
June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to be codified at N.C.
GEN. STAT. § 1C-1603(a)(1)). Thus, a potential judgment debtor is powerless to protect oth-
erwise exemptable property.

342, Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GEN. StaT. § 1C-1601).

343. Id. at 20 (to be codified at N.C. GEN. STaT. § 1C-1603(a)(1)).

344. See N.C. ConsT. art. X.

345. See Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to
be codified at N.C. GeN. STAT. § 1C-1601(b)); text accompanying notes 116-19 supra.
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“court” and “judge” are used interchangeably.**® By itself, this variety
would not necessarily be troublesome. The Act, however, apparently con-
templates that the clerk of superior court, in addition to the district court
judge, may supervise exemption proceedings. Compare, for example, the
following provisions: (1) “A judgment debtor may have his exempt prop-
erty designated in a separate action before the clerk or a district court
Jjudge . . . .7 (2) “The court must hold a hearing for the determination
of the exempt property.”;*¢ (3) “If at the time for the hearing no objec-
tion has been made by a creditor or other interested person the judge
may, if he finds it appropriate, enter an order . . . .”;**® and (4) “A nota-
tion of the order setting aside exempt property must be entered by the
clerk of court on the judgment docket . . . .”3%°

There is simply no way to harmonize these procedural provisions. At
the very least, therefore, either the term “court” should be unambigu-
ously defined to include the clerk (and the word “court” substituted for
the word “judge” in section 1C-1603(e)(2)), or section 1C-1603 should be
amended to divest anyone other than a district court or superior court
judge of authority to designate exempt property.

Finally, the term “value” ought to be redefined; the Act presently
provides that “value” is “fair market value ... exclusive of valid
liens.”**! The existing definition is capable of at least two constructions: it
could be read to mean either “not counting valid liens” or “after sub-
tracting valid liens.” The ambiguity could be resolved by substituting the
word “minus” for the word “exclusive” in section 1C-1601(b).**? Alterna-
tively, “value” could be defined to mean fair market value, regardless of
liens. This meaning, however, would require additional changes in the
text of the Act.35®

B. Procedure

A detailed procedure governing the sale of property having a value in
excess of the exemptable limits is needed to replace the Delphic guidance
now provided by the last sentence of section 1C-1603(e)(6).** This provi-
sion merely states that “[t]he court may provide for the sale of property
. . . and the appropriate distribution of the proceeds . . . .”35® Permissi-
ble sale techniques, disposition of sale proceeds, and the exempt nature of
proceeds paid to the debtor should be addressed. Several statutory mod-

346. See Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 20 (to
be codified at N.C. GeN. Stat. § 1C-1603).

347. Id. (to be codified at N.C. GEn. StaT. § 1C-1603(a)(1)).

348. Id. at 29 (to be codified at N.C. GeN. Star. § 1C-1603(e)(1)).

349. Id. (to be codified at N.C. GEN. STAT. § 1C-1603(e)(2)).

350. Id. at 30 (to be codified at N.C. Gen. StaT. § 1C-1603(f)).

351. Id. at 18 (to be codified at N.C. GeN. Stat. § 1C-1601(b)).

352. Id.

353. See text accompanying notes 116-18 & 126-27 supra.

354. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 30 (to be
codified at N.C. GEN. StaT. § 1C-1603(e)(6)).

355. Id.
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els from other states are available as a starting point for drafting a new
procedure.®®¢

Other clarifications also would be helpful. The judicial officer pri-
marily responsible for designating exemptions should be identified. This
could be accomplished in large part by ensuring that the terms “court”
and “judge” as used in the Act are defined and used consistently.**” If the
responsible officer is to be the clerk of superior court, then the scope of
his or her duties and discretion ought to be described with precision and
care. An appellate procedure could be added as well.

The schedule of assets and liabilities required of debtors, in the form
prescribed by the Act, is detailed and demanding.**® Coupled with the
prescribed form of notice to the debtor, which warns him that “valuable
rights” are at stake,®®® is section 1C-1601(c)’s stricture that the court may
not permit waivers of exemptions “to the extent the exemptions are nec-
essary to ensure the reasonable support needs of the judgment debtor’s
dependents.”*® The statute’s prescribed schedule of assets and liabilities
will mean that someone will have to bear the burden of extensive debtor
education. That someone will, in some cases, turn out to be the debtor’s
attorney. In many cases, however, it will be the responsible court of-
ficer—most likely the clerk of court. In light of this new and significant
duty, the clerk ought to be given‘as much assistance and guidance in the
Act as possible.

C. Substantive Provisions

Chapter 490 in its present form may render the residence exemption
meaningless by allowing liens to so reduce the debtor’s equity that he
effectively has no interest from which to allow any residence exemp-
tion.*®* Although policy arguments exist for abolishing the homestead,?
it does not appear that such a result was actually intended. The problem
can be resolved in one of two ways. First, the Act could provide that
homestead property is never subject to the enforcement of liens, other
than purchase money mortgages and construction liens, regardless of
when such liens attached, until the full amount of the exemption has
been designated and assured. Alternatively, all “residents” of the state
could be given the right, as was available under prior law,*** to have the
residence exemption designated at any time, regardless of their status as

356. See, e.g., ALA. CoDE §§ 6-10-33, -38(b) (Cum. Supp. 1981); CoLo. REv. STAT. § 13-
65-109 (1973).

357. See text accompanying notes 346-50 supra.

358. See Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 23 (to
be codified at N.C. GEN. StaT. § 1C-1603(c)).

359. Id. at 21 (to be codified at N.C. GEN. StaT. § 1C-1603(a)(4)).

360, Id. at 18 (to be codified at N.C. GEN. StaT. § 1C-1601(c)).

361. See text accompanying notes 115-20 supra.

362. One commentator contends that the homestead exemption is unnecessary be-
cause the debtor has the option to rent, rather than purchase, a home. Vukowich, Debtors’
Exemption Rights, 62 Geo. L.J. 779, 805 (1974); see text accompanying notes 51 & 52 supra.

363. See N.C. GEN. STAT. §§ 1-369 to -392 (1969 & Cum. Supp. 1979) (repealed 1981).
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“debtors” or “judgment debtors.” In short, the inexorable arithmetic of
“yalue,” decreased as each new lien attaches, should be interrupted.

Section 1C-1601(e), which lists eight categories of claims against
which the Act’s exemptions are inapplicable, also requires attention.®®
Surgery is indicated; the list could be reduced greatly with little prejudice
to anyone. For example, laborers’ liens, mechanics’ liens, claims for repair
or improvement of property, and statutory liens all describe the same sort
of claim.?®® With the arguable exception of claims for repair or improve-
ment of property,®® all of these claims fit within provisions allowing
claims for statutory liens. One is hard pressed to decipher what additional
protection provisions excepting claims for laborers’ or mechanics’ liens
provide creditors. In fact, if the claim is for a statutory lien, the debtor’s
potentially exemptable interest is automatically reduced by the lien
amount, given the statute’s definition of “value.”®®” It is therefore argua-
ble that none of these four categories is necessary.

Section 1C-1601(e)(5) excepts claims “for payment of obligations
contracted for the purchase of the specific property affected.”**® Read lit-
erally, the scope of this subsection is impressive. It would apply to any
credit sales agreement in which the seller (or third-party lender) does not
take back a security interest in the property sold. Thus, a credit card
issuer could assert that any property purchased with its credit card is not
exempt, as against the issuer, until the property is completely paid for.
One wonders whether the drafters truly intended to provide such a large
exception to the general system of exemptions provided by the Act.*®®
One must further wonder if the likely additional administrative costs re-
quired to enforce this exception can justify its existence.

Finally, the drafters might reconsider the wisdom of the built-in ob-
solescence of the exemptions section 1C-1601(a) provides.*” A $1,000 in-
terest in an automobile or a $2,500 interest in household goods may make

364. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19 (to be
codified at N.C. GEN. StaT. § 1C-1601(e)).

365. Id. (to be codified at N.C. GEN. StaT. § 1C-1601(e)(6)).

366. Id. (to be codified at N.C. GEN. StaT. § 1C-1601(e)(8)). This provision conceiva-
bly could be read to do away with the need for “possession” to give rise to a statutory lien.

367. Id. at 18 (to be codified at N.C. GeN. StaT. § 1C-1601(b)); see text accompanying
notes 116-18 & 126-27 supra.

368. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 18 (to be
codified at N.C. GEN. StaT. § 1C-1601(e)(5)).

369. Read in conjunction with § 1C-1601(d), this exception may produce some unex-
pected results. Imagine, for example, that a debtor purchases a new washing machine with a
credit card on January 2. If on May 2 collection proceedings are initiated, under § 1C-
1601(a)(4) the washing machine could be exempted—except as against the credit card is-
suer. But if, instead, collection proceedings are initiated on March 2 (i.e., within 90 days of
the purchase), then the washing machine is not exemptable at all and thus benefits all un-
secured creditors. Thus, a credit card issuer’s collection prospects may actually improve if
the debtor does not pay promptly.

370. See Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to
be codified at N.C. GEN. STaT. § 1C-1601(a)).
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sense in 1981.2"* With the passage of time, however, these dollar values
may shortly become meaningless. Given the legislature’s historical reluc-
tance to address the topic of exemptions, it would be wise to consider
indexing the dollar values listed in section 1C-1601(a) to adjust for
inflation.*”*

D. Inconsistency with Bankruptcy Law

Chapter 490°"® and the Federal Bankruptcy Code*™ collide at several
points, most notably the excepted claims provisions of section 1C-
1601(e),*™ the ninety-day recapture period provisions of section 1C-
1601(d),® and the exemption-swapping provision permitted by section
1C-1603(e)(6)."7 All of these provisions apply, of course, in state law pro-
ceedings; in one way or another, they simply represent policy determina-
tions by the legislature. The issue for bankruptcy purposes, however, is
preemption, a matter that likely will be resolved by the bankruptcy
courts in the near future. Perhaps the only way to avoid substantial liti-
gation on this issue would be to amend chapter 490 to provide that sec-
tions 1C-1601(d) and (e) will not apply in bankruptcy cases.

V. CONCLUSION

The new North Carolina exemption act represents an ineffective leg-
islative attempt to accommodate the competing interests of debtors and
creditors. The Act is not only difficult to interpret and apply, but also
may be subject to challenge under both the North Carolina and Federal
Constitutions. Difficulty of interpretation and application stem from in-
consistent use of terms such as “clerk,” “judge,” and “court” and unclear
definition of key terms such as “value.”

The constitutionality of the Act is called into question by its appar-
ent violation of the contract clause and by its arguable intrusion into a
field preempted by federal legislation. Moreover, although the Act pre-
serves article X’s exemption provisions, by repealing the mechanisms to
implement them, it is questionable whether the constitutional exemptions
will provide debtors with a practical alternative to the statutory
exemptions.

To remedy the deficiencies of the new Act, significant revision is
necessary. Probably the most effective course would be to draft a new

371, Id.

372, Section 2 of the Uniform Exemption Act might serve as a model here; it provides
for biennial adjustment of dollar amounts indexed to changes in the Consumer Price Index.
See Unirorm EXEMPTION AcT § 2.

373. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 16 (to be
codified at N.C. GeN. StaT. §§ 1C-1601 to -1604).

374, 11 U.S.C. §§ 101-1501 (Supp. III 1979).

376. Act of June 2, 1981, ch. 490, § 1, 1981 N.C. Adv. Legis. Serv. No. 6 at 19 (to be
codified at N.C. GEN, StaT. § 1C-1601(e)).

376. Id. at 18-19 (to be codified at N.C. GEN. STaT. § 1C-1601(d)).

377. Id. at 30 (to be codified at N.C. GeN. StaT. § 1C-1603(e)(6)).
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scheme of exemptions. At the minimum, the Act’s definitions, terminol-
ogy, and procedure should be clarified, and the Act’s substantive provi-
sions should be amended to be consistent with state and federal constitu-
tional provisions. Failure to make these changes may ensure that the
rights of both debtors and creditors are inadequately protected, as well as
provide a fertile new area for litigation.






