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The Advice of Counsel Defense: No Longer a 

Fraudster’s Shield 

I. INTRODUCTION 

In 2023, consumers reported fraud losses in excess of $10 billion, 

a fourteen percent increase from the prior year, the first time fraud losses 

have reached that benchmark.1 According to the International Criminal 

Police Organization, “[f]inancial fraud is increasing worldwide as the 

public embraces new sophisticated technologies” such as artificial 

intelligence, large language models, and cryptocurrencies.2 

The successful fraud prosecutions of Sam Bankman-Fried, 

former CEO of the failed cryptocurrency exchange FTX, and Elizabeth 

Holmes, former CEO of the failed medical diagnostic company Theranos, 

have been widely reported on by major media outlets.3 Despite this 

notoriety popularizing these fraudsters into mainstream figures, the 

media attention has also heightened focus on financial fraud defense 

strategies, increasing the overall visibility and conversation around 

white-collar criminal litigation.4 

 

 1. See Press Release, Fed. Trade Comm’n, As Nationwide Fraud Losses Top $10 

Billion in 2023, FTC Steps Up Efforts to Protect the Public (Feb. 9, 2024), 

https://www.ftc.gov/news-events/news/press-releases/2024/02/nationwide-fraud-losses-top-

10-billion-2023-ftc-steps-efforts-protect-public [https://perma.cc/62FK-ANCP] (introducing 

the premise that financial fraud cases are increasing in quantity in today’s society). 

 2. Johnny Wood, ’Pig-Butchering’ Scams on The Rise as Technology Amplifies 

Financial Fraud, INTERPOL Warns, WORLD ECON. F.: CYBERSECURITY (Apr. 10, 2024), 

https://www.weforum.org/agenda/2024/04/interpol-financial-fraud-scams-cybercrime/ 

[https://perma.cc/MV7K-BLFY].  

 3. See Rachel Lerman, The Elizabeth Holmes Trial is the Hottest Ticket in Silicon 

Valley, WASH. POST (Dec. 7, 2021), 

https://www.washingtonpost.com/technology/2021/12/07/elizabeth-holmes-trial-spectators/ 

[https://perma.cc/R3WM-ZUBF] (highlighting the public’s fascination with Elizabeth 

Holmes’s case); Joe Nocera, The Humiliating Cross-Examination of SBF, FREE PRESS, 

https://www.thefp.com/p/humiliating-cross-examination-sam-bankman-fried 

[https://perma.cc/EV6P-QZPN] (highlighting the media coverage of the Sam Bankman-Fried 

case). 

 4. See, e.g., Tory Newmyer, Sam Bankman-Fried’s Legal Peril Deepens as His 

Defense Comes Up Short, WASH. POST (Oct. 17, 2023), 

https://www.washingtonpost.com/business/2023/10/17/bankman-fried-trial/ 

[https://perma.cc/C39J-K5Y4] (providing an example of the media analyzing defense 

strategies in high-profile fraud cases). 
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What particularly fascinated spectators in the Holmes and 

Bankman-Fried cases were the back-and-forth fights over the existence 

of fraudulent intent.5 Bankman-Fried and Holmes each sought to portray 

themselves as naïve entrepreneurs who were suckered into making the 

business decisions that placed them in handcuffs.6 This is a common 

strategy used by financial fraud defendants.7 Intent is subjective and 

circumstantial, rendering it difficult for the government to prove through 

direct evidence.8 Financial fraud defendants often take advantage of this 

ambiguity to argue that their conduct was not criminal because they acted 

in “good faith.”9 

Evidence of the defendant’s good faith may take various forms.10 

The advice of counsel good faith defense garnered significant attention 

after it was invoked by Holmes and Bankman-Fried.11 This defense “is 

based on the common sense principle that a defendant should not be held 

liable for actions taken based on reasonable reliance on the advice of 

counsel.”12 Problematically for defendants, this defense seems not to 

work as well as it once did, bringing about the question of why.13 This 

 

 5. See, e.g., Matthew Goldstein et al., The Challenges Facing Sam Bankman-Fried’s 

Lawyers, N.Y. TIMES, (Oct. 27, 2023) https://www.nytimes.com/2023/10/25/technology/sam-

bankman-fried-trial-defense.html [https://perma.cc/36SJ-2WQM] (illustrating the 

widespread reporting on the intent aspect of the defense’s case in both the Holmes and 

Bankman-Fried trials). 

 6. See id. (“It is looking a bit like Elizabeth Holmes’s defense . . . [t]hey are trying to 

portray him as a bit of a hapless young guy who got in over his head and didn’t have the bad 

intention that prosecutors are assigning to him.”). 

 7. See, e.g., id. (providing an example of how white-collar defendants try to argue good 

faith through naivety). 

 8. See United States v. Diyali, No. 22-6065, 2023 U.S. App. LEXIS 4754, at *4 (6th 

Cir. Feb. 24, 2023) (“[I]t can be difficult to obtain direct evidence of something so internal as 

intent to commit fraud.” (quoting United States v. Washington, 715 F.3d 975, 980 (6th Cir. 

2013))). 

 9. See, e.g., United States v. Hill, 643 F.3d 807, 850 (11th Cir. 2011) (providing an 

example of defendants seeking to use the  good faith argument in a financial fraud case). 

 10. See, e.g., id. (illustrating the “advice of counsel” variation to good faith defenses); 

Matthew Goldstein et al., supra note 5 (showing the variation of the good faith defense that 

revolves around the defendant’s claimed ignorance to the overarching fraudulent scheme). 

 11. Advice of Counsel Defense in the Spotlight, SEWARD & KISSEL LLP (Oct. 26, 2023), 

https://www.sewkis.com/publications/client-alert-advice-of-counsel-defense-in-the-

spotlight/ [https://perma.cc/PQ97-DPSW] (“The advice of counsel defense has been making 

the news as high-profile defendants have attempted to assert something like a partial defense, 

grabbing the benefits of the defense without its burdens.”); see also United States v. Holmes, 

No. 18-CR-00258-1, 2021 WL 2044470, at *51 (N.D. Cal. May 22, 2021) (describing the 

usage of the advice of counsel defense in the Holmes case). 

 12. Advice of Counsel Defense in the Spotlight, supra note 11. 

 13. See infra Parts III.A.2, III.B.2, IV.  
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Note will argue that the same digital technology that enabled the 

explosion of financial fraud has also destroyed criminal defendant’s 

ability to invoke the advice of counsel defense in financial fraud 

proceedings. 

This Note proceeds in four parts. Part II provides background on 

the element of intent in financial fraud cases, the good faith defense in 

general, and the advice of counsel good faith defense in particular. Part 

III analyzes how Holmes and Bankman-Fried used the advice of counsel 

defense. Part IV examines factors that have contributed to the declining 

effectiveness of the advice of counsel defense. Finally, Part V concludes 

that the advice of counsel defense no longer offers fraudsters a legal safe 

haven—and indeed may be heading towards extinction. 

II. BACKGROUND ON FINANCIAL FRAUD AND GOOD FAITH DEFENSES 

A. Mens Rea for Financial Fraud 

In American criminal law, most conduct cannot be considered 

“criminal” unless it is paired with a particular mental state, or “mens 

rea.”14  The mens rea required for different offenses can generally be 

classified as either “specific intent” or “general intent.”15 A specific intent 

crime requires the defendant to intend a certain outcome or have a 

specific purpose in mind.16 Across the board, financial fraud crimes are 

typically treated as specific intent crimes.17 As such, wire fraud and mail 

fraud both require the government to prove a specific intent to defraud.18 

Because the burden of proving mens rea is on the prosecution, the 

defendant’s mental state can become a highly contested battle throughout 

 

 14. LEWIS R. KATZ ET AL., BALDWIN’S OHIO PRACTICE CRIMINAL LAW § 85:5 (3d ed. 

2023). 

 15. Id. 

 16. See 22 MICHAEL N. GIULIANO ET AL., CORPUS JURIS SECUNDUM CRIMINAL LAW: 

SUBSTANTIVE PRINCIPLES § 36 (2024) (defining “specific intent” in criminal law). 

 17. See Understanding Fraud Charges: The Importance of Intent and Defense 

Lawyers, BURNHAM & GOROKHOV, PLLC 

https://www.burnhamgorokhov.com/understanding-fraud-charges-the-importance-of-intent-

and-defense-lawyers/ [https://perma.cc/RP9U-FTZ5] (last visited Jan. 08, 2025) (showing 

that crimes of fraud are specific intent crimes). 

 18. See OTTO G. OBERMAIER ET AL., WHITE-COLLAR CRIME: BUSINESS AND 

REGULATORY OFFENSES § 9.03 (1990), (exploring similarities between the necessary mens rea 

for different variations of financial fraud). 
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trial, as it is often the only disputed element of the offense.19 For example, 

defendants may claim a complete reliance on a third party’s advice to 

argue that they lacked the specific intent to defraud.20  Due to the 

challenges with proving intent, the prosecution’s ability to satisfy this 

element is may come down to inferences based on the defendant’s past 

actions or statements.21 United States v. Batio, for example, illustrates this 

concept with clarity.22 There, the Seventh Circuit found intent to defraud 

based on the defendant’s track record of shady business practices varying 

from misleading investors on the appearance of his products, to lying to 

investors about the progress in new product development, all the way to 

repeatedly failing to deliver products to customers.23 Similarly, in 

McCary v. Commonwealth, another financial fraud case, the court found 

that it was reasonable to find intent to defraud through numerous 

unfulfilled promises over the course of a couple of years.24 Both of these 

cases reveal the importance of using circumstantial evidence, such as 

repeated misrepresentations, to find intent, but such evidence is not 

always so readily available. 

B. The Good Faith Defense 

Defendants commonly attempt to undermine intent through good 

faith arguments in the form of a recognized defense or by introducing 

evidence that they lacked fraudulent intent.25 “The defense of good faith 

to charges of fraud rests essentially on the representation that a plan or 

 

 19. See Daniel S. Jonas, The Circuit Split over Instructing the Jury Specifically on the 

Good Faith Defense: A Consequence of Superlegislation by Courts or the Standards of the 

Appellate Review?,  46 SYRACUSE L. REV. 61, 62 (1995) (discussing the “particular 

importance” of intent in fraud cases). 

 20. See, e.g., United States v. Hill, 643 F.3d 807, 850 (11th Cir. 2011) (providing an 

example of how mens rea can become a core focus of financial fraud litigation due to its 

subjective difficulties). 

 21. See United States v. Batio, No. 21-3195, 2023 U.S. App. LEXIS 32175, at *1–10 

(7th Cir. Dec. 6, 2023) (illustrating how courts will use the past actions of the defendant to 

develop a picture of intent). 

 22. See id. (showing the importance of circumstantial evidence in proving intent). 

 23. See id. (illustrating how courts will use multiple past actions of the defendant to 

develop a picture of intent). 

 24. See McCary v. Commonwealth, 590 S.E.2d 110, 114–115 (Va. Ct. App. 2003) 

(discussing how circumstantial evidence and reasonable inferences are often necessary to 

prove intent). 

 25. See, e.g., Hill, 643 F.3d at 850 (providing an example of the good faith defense in 

a financial fraud case); see also Jonas, supra note 19, at 66 (describing the acceptance of the 

good faith defense to combat specific intent). 
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scheme seemed practical or at least plausible to its proponents ex ante 

even though it later produced a financial disaster.”26 As such, “[g]ood 

faith does not mean an ultimate hope or even faith that eventually the 

project will come out even.” 27 

The good faith defense to fraudulent intent likely originated in the 

late nineteenth century English case Derry v. Peek.28 Derry, a landmark 

securities case decided in the House of Lords in 1889, is most commonly 

cited as the source of the scienter requirement in common law fraud.29 

Scienter is generally defined as a person’s intent to “deceive, manipulate, 

or defraud.”30 The issue in Derry was that the defendant’s tramway 

company had issued a statement declaring that it had received permission 

to use steam-powered transportation from the English Parliament, when 

in fact, Parliament’s permission was subject to the local board’s consent, 

and that consent was never provided.31 Such misrepresentations resulted 

in what would become a historically significant lawsuit in the realm of 

fraud.32 

The House of Lords ultimately held that because the defendant 

honestly believed that he had received permission for the steam-powered 

transportation system, his good faith could overcome the inaccuracies in 

his statements, ultimately releasing the defendant from liability.33 Derry 

represents one of the first fraud cases to identify that a mistake in 

judgment was not grounds for fraud since there was a lack of actual 

knowledge.34 This principle would later play a role in criminal cases in 

 

 26. United States v. Butler, 822 F.2d 1191, 1197–98 (D.C. Cir. 1987). 

 27. See United States v. Preston, 634 F.2d 1285, 1294 (10th Cir. 1980) (analyzing what 

good faith means within the context of the good faith defense). 

 28. See Derry v. Peek, 14 App. Cas. 337 (1875) (providing background information 

on the evolution of intent as an element of common law fraud). 

 29. See Paul S. Milich, Securities Fraud Under Section 10(b) and Rule 10b-5: Scienter, 

Recklessness, and the Good Faith Defense, 11 J. CORP. L. 179, 183 (1986) (“The case most 

often cited as the source of the scienter requirement in common law fraud is the 1889 English 

case of Derry v. Peek.”). 

 30. Fla. State Bd. of Admin. v. Green Tree Fin. Corp., 270 F.3d 645, 653 (8th Cir. 

2001) (quoting Carlon v. Thaman, 130 F.3d 309, 320 (8th Cir. 1997)). 

 31. See Establishing Fraudulent Misrepresentation: Insights from Derry v. Peek, 

CASEMINE https://www.casemine.com/commentary/uk/establishing-fraudulent-

misrepresentation:-insights-from-derry-v.-peek-(1889)/view [https://perma.cc/7GBF-H4SU] 

(providing the factual background for Derry). 

 32. Id. 

 33. Id. 

 34. Id. (providing background information on the evolution of intent as an element of 

common law fraud); see also L.B.S., Fraud and Deceit—Fiduciary Relationship—Derry v. 
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addition to civil cases, and it is not hard to see why.35 If good faith could 

combat recklessness in a civil fraud action, it most definitely could 

overwhelm fraudulent intent in a criminal case due to the increased 

culpability level for mens rea and a more rigorous standard of proof.36 

Soon after Derry, the good faith defense began to pop up in the 

United States.37 Durland v. United States, a United States Supreme Court 

case decided just seven years after Derry, may have been the main 

catalyst for this influx.38 There, the defendant was charged with 

fraudulently issuing bonds through the postal service without any means 

to make good on repayments upon maturity.39 The defendant’s main 

contention was that he did not make a misrepresentation over a present 

fact but rather made a reckless promise of a future return, falling outside 

the scope of the mail fraud statute.40 And, while this argument doesn’t 

necessarily qualify as a formal good faith defense, the Court still analyzed 

that potential argument, stating that had the defendant “entered in good 

faith upon that business, believing that out of the moneys received he 

could by investment or otherwise make enough to justify the promised 

returns, no conviction could be sustained, no matter how visionary might 

seem the scheme.”41 

With more federal legislation taking aim at white-collar crime,42 

and Durland presenting a new avenue to contest liability,43 the twentieth 

century marked the point where good faith arguments started to take form 

 

Peek Criticized, 63 U. PENN. L. REV. 559, 559 (1915) (showing Derry’s importance as to the 

question of whether knowledge is needed in a financial fraud case). 

 35. See New England Enters., Inc. v. United States, 400 F.2d 58, 71 (1st Cir. 1968) 

(illustrating that by the mid-1900s good faith defenses had become recognized in the criminal 

context as well). 

 36. See id. (showing how good faith can overwhelm fraudulent intent in a criminal 

case); see also Milich, supra note 29, at 183 (showing how fraud is treated within the civil 

context). 

 37. See, e.g., Durland v. United States, 161 U.S. 306, 314 (1896) (illustrating one of 

the first uses of the good faith defense in the United States). 

 38. See id. (illustrating one of the first uses of the good faith defense in the United 

States). 

 39. Id. 

 40. Id. 

 41. Id. at 314. 

 42. See Delena D. Spann, White-collar Crime: An Overview of the Crime’s More Than 

80-year Existence, ACAMS TODAY (Sept. 22, 2022), https://www.acamstoday.org/white-

collar-crime-an-overview-of-the-crimes-more-than-80-year-existence/ 

[https://perma.cc/85HJ-ZJ8J] (illustrating the rise in white-collar crime laws in the 1900s). 

 43. See Durland, 161 U.S. at 314 (providing the roadmap for future defendants to use 

a good faith defense). 
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across a plethora of financial fraud crimes as more defendants found 

themselves in court.44 Most white-collar crime laws were passed between 

the 1920s and 1960s.45 Two examples of anti-fraud statutes are the 

Securities Act of 1933 (“1933 Act”) and the Securities Exchange Act of 

1934 (“1934 Act”).46 These statutes were passed in response to the stock 

market crash in 1929, which was caused in part by high levels of financial 

fraud and securities market manipulation.47 The 1933 Act required 

companies to disclose certain information to investors, such as that 

contained in the security’s registration statement.48 Additionally, the 

statute prohibited misrepresentation and other fraudulent activities.49 The 

1934 Act further expanded disclosure and reporting requirements to the 

secondary trading market and officially created the SEC, endowed with 

extensive rulemaking authority and investigatory power.50  With the 

introduction of greater transparency requirements under the two 

securities acts and the establishment of the SEC to monitor the industry, 

it’s of no surprise that more reported cases of fraud came to light in the 

second half of the twentieth century, allowing for good faith defenses to 

take center stage.51 

 

 44. See, e.g., Sparrow v. United States, 402 F.2d 826, 827 (10th Cir. 1968) 

(representing one of many defendants who found themselves in court under an amended 

version of the mail fraud statute passed in the early 20th century). 

 45. See Spann, supra note 42 (“[M]ost white-collar crimes laws were enacted during 

three time periods: Antitrust laws were passed during the Progressive Era (1920s); social 

welfare laws were passed during the New Deal Era (1930s); and consumer protection laws 

were passed during the 1960s.”). 

 46. See A Brief History of Securities Regulation, WISC. DEP’T OF FIN. INSTS., 

https://dfi.wi.gov/Pages/Securities/Filings/SecuritiesRegulationHistory.aspx 

[https://perma.cc/5L7J-Y7F4] (describing securities regulations in the 1900s). 

 47. See id. (analyzing the rationale behind the passage of the Securities Acts). 

 48. See id. (describing the information required in a registration statement); see also 

15 U.S.C. § 77j (identifying what is required in the prospectus issued to the public). 

 49. See 15 U.S.C. §§ 77k-77l (imposing civil liabilities in connection with the 

registration statement and prospectus). 

 50. See § 78d (creating the SEC); 15 U.S.C. § 78l (requiring registration even in the 

secondary market); 15 U.S.C. § 78u (providing the SEC with powers to investigate and create 

civil actions); see also SEC: Securities and Exchange Commission, HISTORY (Dec. 6, 2019), 

https://www.history.com/topics/us-government-and-politics/securities-and-exchange-

commission [https://perma.cc/DN82-PWU3] (describing what the Securities Exchange Act 

of 1934 did). 

 51. See, e.g., New England Enters., Inc. v. United States, 400 F.2d 58, 71 (1st Cir. 

1968) (illustrating that by the mid-1900’s good faith defenses had found their footing in 

criminal securities cases). 
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C. Circuit Splits 

The good faith defense varies across jurisdictions.52 Historically, 

only the Eighth and Tenth Circuits have recognized good faith itself as 

an affirmative defense to fraud and will provide a jury instruction, with 

the other circuits having rejected such a notion.53 For example, in United 

States v. Ammons, the jury was instructed that “[b]ad faith is an essential 

element of fraudulent intent. Good faith constitutes a complete defense to 

one charged with an offense of which fraudulent intent is an essential 

element.”54 The rationale that these circuits used was that an instruction 

only covering specific intent may not appropriately convey to the jury 

that good faith can be used to counter mens rea.55 In recent years, 

however, the Eighth and Tenth Circuits appear to be trending toward the 

direction of their sister circuits regarding their treatment of jury 

instructions.56 

In 2010, after overturning United States v. Hopkins, the Tenth 

Circuit explicitly stated that a good faith instruction is unnecessary when 

the jury is properly instructed on specific intent.57 In 2021, it became clear 

that the Eighth Circuit had followed suit, holding that specific intent 

instructions were sufficient by themselves because they “adequately” 

covered the same ground as the defendants’ proposed good faith 

instructions.58 This approach is quite common and is followed by the 

First, Second, Third, Ninth, and District of Columbia Circuits.59 These 

 

 52. See Jonas, supra note 19, at 83 (explaining the origin of jurisdictional splits on 

good faith defense instructions). 

 53. See id. at 88 (explaining the origin of jurisdictional splits on good faith defense 

instructions). 

 54. United States v. Ammons, 464 F.2d 414, 417 (8th Cir. 1972). 

 55. See Jonas, supra note 19, at 88 (providing the Eighth and Tenth Circuit’s rationale 

behind allowing jury instructions) 

 56. See, e.g., United States v. Bowling, 619 F.3d 1175, 1183 (10th Cir. 2010) 

(providing context to the Tenth Circuit’s decision to move away from jury instructions for 

good faith defenses); see also United States v. Asomani, 7 F.4th 749, 752 (8th Cir. 2021) 

(providing context to the Eighth Circuit’s decision to move away from jury instructions for 

good faith defenses). 

 57. See Bowling, 619 F.3d at 1183 (pinpointing Tenth Circuit’s decision to move away 

from jury instructions for good faith defenses). 

 58. See Asomani, 7 F.4th at 752 (pinpointing the Eighth Circuit’s decision to move 

away from jury instructions for good faith defenses) 

 59. See Jonas, supra note 19, at 87 (showing the Circuits that do not permit jury 

instructions on the good faith defense). 
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circuits reject the instruction because a finding of the intent to defraud 

necessarily implies that there was no good faith.60 

The remaining circuits either have not adopted a stance or tend to 

use a case-by-case approach to good faith instructions.61 For example, the 

Fifth Circuit looks at whether the trial court’s instruction on specific 

intent will “thwart [] a proper defense theory” before deciding on whether 

a good faith defense instruction is necessary.62 This approach is quite 

different from the majority’s in that it requires an examination of the 

“trial, charge, and closing argument” and how each is affected in the 

absence of the instruction.63 United States v. Fooladi exemplifies this 

procedure.64 The Fifth Circuit analyzed at length whether the defendant 

was able to provide an adequate good faith argument to the jury in the 

absence of formal instruction.65 Ultimately, because a specific intent 

instruction was provided that offered a sufficient foundation for the 

defendant’s good faith argument, a separate good faith defense 

instruction was unnecessary.66 Notably, the court emphasized that 

specific intent instructions do not automatically preclude a good faith 

defense.67 An overly broad specific intent instruction could unjustly 

hinder the defendant’s right to present their good faith argument.68 

In sum, while the differences in providing good faith jury 

instructions appear subtle on their face, the impact is certainly one to be 

analyzed. The reason is that, in all likelihood, such a trend towards 

prohibiting jury instructions on the good faith defense is to the 

defendant’s detriment, bringing about larger questions as to the impact 

 

 60. See, e.g., Bowling, 619 F.3d at 1183 (describing the rationale behind disallowing 

jury instructions for good faith defenses). 

 61. See Jonas, supra note 19, at 92–94 (describing the rationale behind Circuits that 

employ a case-by-case approach to good faith instructions). 

 62. See id. at 89 (describing the rationale behind the Fifth Circuit’s approach to good 

faith instructions). 

 63. See id. at 90 (describing how the Fifth Circuit’s approach differs in comparison to 

the majority approach to jury instructions); see also United States v. Fooladi, 746 F.2d 1027, 

1030 (5th Cir. 1984) (underlining the rationale behind the Fifth Circuit’s approach and how 

it is applied in an actual fraud case). 

 64. See Fooladi, 746 F.2d at 1029–32 (5th Cir. 1984) (illustrating how the Fifth 

Circuit’s case-by-case approach is utilized). 

 65. See id. (exemplifying how the Fifth Circuit conducts its case-by-case approach). 

 66. See id. at 1031–1032 (describing why the defendant’s jury instructions were 

rejected). 

 67. See id. (showing that specific intent instructions must still be reviewed to avoid 

reversable error). 

 68. See id. (providing the Fifth Circuit’s viewpoint on the downside of generalized 

jury instructions). 
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that this is having on the overall efficacy of the good faith defense and 

whether defendants are actually receiving their constitutional right to 

present a full defense. 

D. Advice of Counsel Defense 

The advice of counsel defense, unlike most recognized defenses, 

does not automatically defeat liability even if accepted as true.69 Instead, 

the advice of counsel defense is merely evidence offered to raise doubt in 

a juror’s mind about whether the government has satisfied its burden of 

proving fraudulent intent.70 Following this line of thinking, the Seventh 

Circuit has stated that “[a]dvice of counsel is not a free-standing defense, 

though a lawyer’s fully informed opinion that certain conduct is lawful 

(followed by conduct strictly in compliance with that opinion) can negate 

the mental state required for some crimes, including fraud.”71 

Importantly, a defendant must waive attorney-client privilege to invoke 

the advice of counsel defense, which some defendants may be unwilling 

to do.72 However, such a waiver only applies to the specific matter for 

which counsel’s advice was sought.73 

Like the broader good faith defense, circuits are split on their 

approach to the advice of counsel defense.74 Some jurisdictions, such as 

the Second, Seventh, and D.C. Circuits, require defendants to establish 

certain elements as a prerequisite to raising an advice of counsel 

defense.75 Those elements typically include that a reasonable juror could 

find that the defendant (1) “honestly and in good faith sought the advice 

 

 69. See United States v. Scully, 877 F.3d 464, 476 (2d Cir. 2017) (illustrating the way 

an advice of counsel defense differs from traditional affirmative defenses). 

 70. See id. (showing the distinction between how the good faith defense operates and 

other affirmative defenses). 

 71. United States v. Roti, 484 F.3d 934, 935 (7th Cir. 2007). 

 72. See Kaarup v. St. Paul Fire & Marine Ins. Co., 436 N.W.2d 17, 21 (S.D. 1989) 

(discussing the waiver of attorney-client privilege). 

 73. See id. (“We find that the attorney/client privilege is waived only to the extent 

necessary to reveal the advice given by an attorney that is placed in issue by the defense of 

advice of counsel.”). 

 74. See, e.g., Howard v. SEC, 376 F.3d 1136, 1147 (D.C. Cir. 2004) (providing an 

example of a jurisdiction that allows advice of counsel to act as evidence of good faith); 

Scully, 877 F.3d at 476 (requiring elements to be met prior to the advice of counsel defense 

being used in court). 

 75. See, e.g., Howard, 376 F.3d at 1147 (D.C. Cir. 2004) (listing out the elements for 

an advice of counsel defense in D.C.); see also Scully, 877 F.3d at 472 (listing out the elements 

for an advice of counsel defense in the Second Circuit) 
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of counsel,” (2) “fully and honestly laid all the facts before his counsel,” 

and (3) “in good faith and honestly followed counsel’s advice.”76 Once 

each element is satisfied, the trial court provides a jury instruction, 

explaining that if the jury finds the defendant, in good faith, to have relied 

on an attorney’s advice regarding the lawfulness of their conduct, then 

the defendant lacks the requisite mens rea for the offense.77 Lastly, like 

in all criminal prosecutions, the instructions state that even if the 

defendant cannot successfully prove their good faith, the government 

must still prove beyond a reasonable doubt that the defendant acted with 

the required mens rea.78 

The rationale behind requiring the fulfillment of the advice of 

counsel elements prior to allowing a jury instruction is to prevent misuse 

of the defense.79 For example, in United States v. Hollnagel, the 

defendant asked the court to sever multiple counts against him for wire 

fraud because he intended to use an advice of counsel defense for each 

count.80 However, the defendant failed to make an offer of proof as to the 

elements of the defense.81 In response, the district court stated that when 

a defendant is unable to meet their burden and satisfy the elements 

beforehand, the court runs the risk of a defendant claiming an advice of 

counsel defense in order to obtain a severance when the defense is not 

warranted.82 

While some circuits only allow an advice of counsel defense 

when all elements are met, other circuits still allow the defendant to 

pursue a less formal route of presenting evidence of counsel’s advisory 

opinions if there is no issue with the Federal Rules of Evidence.83 

Specifically, such evidence is primarily governed through Rule 403 of the 

Federal Rules of Evidence, which seeks to avoid admitting evidence that 

 

 76. Scully, 877 F.3d at 477 (citation omitted). 

 77. See id. (explaining what a jury instruction may look like in the D.C., Second, and 

Seventh Circuits). 

 78. See id. (“[T]he district court must advise the jury in unambiguous terms that the 

government at all times bears the burden of proving beyond a reasonable doubt that the 

defendant had the state of mind required for conviction on a given charge.”). 

 79. See, e.g., United States v. Hollnagel, No. 10 CR 195, 2011 U.S. Dist. LEXIS 

87320, at *32, *39 (N.D. Ill. Aug. 5, 2011) (providing an example of why courts are cautious 

about allowing advice of counsel instructions). 

 80. See id. at 29 (providing the facts for the case). 

 81. Id. at 32. 

 82. See id. (explaining how the advice of counsel defense could be misused in the 

defendant’s favor). 

 83. See, e.g., Howard v. SEC, 376 F.3d 1136, 1147 (D.C. Cir. 2004) (exploring how 

an advice of counsel defense can be raised without jury instructions). 
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can confuse or mislead the jury.84  As illustrated later in the Sam 

Bankman-Fried case, even if admissible through typical procedures, 

evidence of advice of counsel in these circuits can still be significantly 

restrained in a manner that avoids confusion or unfair prejudice, 

impacting its overall potency.85 

III. EXAMINING RECENT GOOD FAITH DEFENSES AGAINST FINANCIAL 

FRAUD 

The best way to understand the future of the good faith defense is 

to analyze its current place within financial fraud litigation and the 

challenges that it faces. The Sam Bankman-Fried and Elizabeth Holmes 

prosecutions provide two compelling examples. Both trials involved 

good faith from various angles and revealed the modern constraints that 

have diluted the defense’s strength. 

A. Elizabeth Holmes 

1. Background 

Few cases in recent years have spotlighted the good faith defense 

more so than the prosecution of Elizabeth Holmes. Holmes, at just age 

19, dropped out of Stanford University and founded Theranos.86 The 

company was built on the idea that blood testing could be revolutionized 

through finger prick technology.87 “With a few drops of blood, Theranos 

promised that its Edison device could detect diseases like cancer and 

 

 84. FED. R. EVID. 403; see also Court Delivers Opinion on Defendant’s Proffered 

Testimony About Involvement of Counsel in Criminal Case, DUANE MORRIS LLP (Feb. 20, 

2024), 

https://www.duanemorris.com/alerts/court_delivers_opinion_defendant_proffered_tesimony

_involvement_counsel_criminal_ca se_0224.html [https://perma.cc/D2Z7-D2Q8] (providing 

an example of how advice of council is limited through Rule 403). 

 85. See United States v. Bankman-Fried, 680 F. Supp. 3d 289, 297 (S.D.N.Y. 2023); 

United States v. Bankman-Fried, No. S5 22-cr-0673 (LAK), 2024 U.S. Dist. LEXIS 21662, 

at 5 (S.D.N.Y. Feb. 7, 2024) (showing the restraints that courts may place on the advice of 

counsel defense). 

 86. See Daniel Thomas, Theranos Scandal: Who is Elizabeth Holmes and Why was 

She on Trial?, BBC NEWS (Nov. 18, 2022), https://www.bbc.com/news/business-58336998 

[https://perma.cc/K3XP-H78V] (laying out background information on the Elizabeth Holmes 

case). 

 87. See id. (laying out background information on the Elizabeth Holmes case). 
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diabetes quickly and without the hassle of needles.”88 The once-

promising startup became a media darling, fascinating investors and 

journalists alike.89 However, this attention would soon lead to Theranos’s 

downfall.90 

In 2015, after a whistleblower raised concerns about the Theranos 

technology, the Wall Street Journal published a series of articles that 

spelled the beginning of the end for Holmes and the company that she 

had grown into a roughly $9 billion valuation.91 The Wall Street Journal 

investigation exposed inaccurate results from Theranos’s flagship blood 

testing device and revealed that the company used “commercially 

available machines made by other manufacturers for most of its 

testing.”92 

Holmes was eventually prosecuted on multiple counts of wire 

fraud and conspiracy to commit wire fraud.93 Specifically, the indictment 

alleged that from 2010 through 2015, Holmes and others involved in 

Theranos schemed to “defraud investors as to a material matter, and to 

obtain money and property by means of materially false and fraudulent 

pretenses, representations, and promises, by making materially false and 

misleading statements, and failing to disclose material facts with a duty 

to disclose.”94 Additionally, between 2013 and 2016, Holmes and her 

business partner, Ramesh Balwani, “through advertisements and 

solicitations, encouraged and induced doctors and patients to use 

Theranos’s blood testing laboratory services.”95 

 

 88. Id. 

 89. See John Naughton, How Theranos Used the Media to Create The Emperor’s New 

Startup, GUARDIAN (June 3, 2018), https://www.theguardian.com/commentisfree/

2018/jun/03/theranos-elizabeth-holmes-media-emperors-new-startup 

[https://perma.cc/E7JN-Q2M6] (providing background information on the rise of Theranos). 

 90. See id. (describing how an investigative reporter was informed by a whistleblower 

following mass media coverage and millions in investments). 

 91. See Thomas, supra note 84 (describing what happened in with Elizabeth Holmes 

and Theranos). 

 92. Id. 

 93. See United States v. Holmes, No. 18-CR-00258, 2021 WL 2044470, at *2 (N.D. 

Cal. May 22, 2021) (describing Elizabeth Holmes’s charges). 

 94. Third Superseding Indictment at 4, United States v. Elizabeth Holmes, No. 18-CR-

00258 (N.D. Cal. July 28, 2020). 

 95. Id. at 6. 
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2. Holmes’s Good Faith Defense 

Holmes’s defense focused on contesting the government’s ability 

to prove fraudulent intent.96 This was primarily done through assertions 

that she had acted in good faith as the leader of Theranos.97 For such a 

plan to work, Holmes’s defense started with a strategy of portraying 

herself as young, naïve, and easily manipulated.98 To do this, Holmes 

tried to shift the attention onto her boyfriend and co-founder of Theranos, 

Ramesh Balwani.99 This effort included testimony about the mental and 

physical abuse that Holmes faced in her relationship with Balwani.100 

While not explicitly stating that Balwani controlled her actions and 

caused her to make fraudulent statements, Holmes did emphasize that 

Balwani impacted everything about who she was as a leader and how she 

conducted herself as an executive at Theranos.101 

Leading up to the trial, it also became clear that Holmes intended 

to use an advice of counsel argument.102 The Government filed a motion 

in limine to preclude such an argument.103 In support of its motion, the 

Government argued Holmes had not provided the government with 

proper notice nor waived her attorney-client privilege as a prerequisite to 

asserting an advice of counsel defense.104 

 

 96. See Erin Woo, Closing Arguments Begin in the Trial of Elizabeth Holmes, N.Y. 

TIMES (Dec. 27, 2021), https://www.nytimes.com/2021/12/16/technology/closing-

arguments-trial-elizabeth-holmes.html [https://perma.cc/7WWP-9A7Q] (“[A] lawyer for Ms. 

Holmes[] argued that she believed her own claims and had never meant to deceive. ‘If 

someone is acting in good faith, you have no reason to find them guilty,’ he said.”). 

 97. See id. (detailing Elizabeth Holmes’ good faith defense). 

 98. See id. (explaining that Elizabeth Holmes’ defense strategy rested on a showing of 

good faith). 

 99. See Transcript of Trial Proceedings at 178–79, United States v. Holmes, No. CR-

18-00258 (N.D. Cal. Nov. 29, 2021) (describing Holmes’s usage of her relationship with 

Ramesh Balwani to portray good faith). 

 100. See id. (detailing the abuse Holmes’s faced in her relationship with Sunni 

Balwani). 

 101. See id. at 198 (recounting the impact Ramesh Balwani had on Elizabeth Holmes’ 

as a leader in her company). 

 102. See United States v. Holmes, No. 18-CR-00258, 2021 WL 2044470, at *51 (N.D. 

Cal. May 22, 2021) (showing Elizabeth Holmes’s intention to use an advice of counsel 

defense). 

 103. See id. (explaining the government’s purpose behind its motion). 

 104. See id. (“[T]he Government indicates that Holmes has provided no notice to the 

Government of any intent to assert an advice-of-counsel defense and that Holmes has not 

waived any attorney-client privilege as a prerequisite to asserting such a defense.”). 
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Holmes fended off this first effort by the Government by making 

three arguments.105 First, Holmes claimed that much of Theranos’s 

dealings with counsel would likely be highly relevant to the 

Government’s case.106 Second, Holmes contended that barring the 

defense well before the jury instructions were due would have been 

“premature.”107 Finally, Holmes claimed that if the Government wanted 

to introduce evidence of certain nonprivileged attorney-client 

communications, it would be “inappropriate to preclude Holmes from 

commenting on statements her attorneys may have made to her.”108 The 

district court was persuaded by Holmes’s argument on prematurity and 

deferred the motion in limine.109 And while the deferral was a small win 

for Holmes because it left the advice of counsel defense alive, the judge 

made it clear that Holmes still had to establish all elements of the defense 

and waive her attorney-client privilege before it would be permitted at 

trial.110 

Unfortunately for Holmes, even though the motion in limine was 

deferred, she still faced difficulties in utilizing the advice of counsel 

argument.111 Perhaps her biggest challenge was the court’s eventual 

ruling that she lacked attorney-client privilege, and as such, the 

prosecution already had access to much of Holmes’s communications 

 

 105. See id. (describing Elizabeth Holmes’s argument against the Government’s 

motion in limine). 

 106. See Order Re: Motions In Limine at 85, United States v. Holmes, No. 18-CR-

00258 (N.D. Cal. May 22, 2021) (relaying Holmes’s arguments in response to the 

Government’s motion in limine). 

 107. Id. 

 108. Id. 

 109. See id. at 86 (relaying the judge’s rationale in deferring the government’s motion 

in limine). 

 110. See id. (describing the state of Holmes’s advice of counsel defense after the 

deferral). 

 111. See Brendan Pierson, Holmes Loses Latest Bid to Keep Boies Documents Out of 

Trial, REUTERS (July 2, 2021, 4:10 PM), https://www.reuters.com/legal/litigation/holmes-

loses-latest-bid-keep-boies-documents-out-trial-2021-07-02/ [https://perma.cc/QN8N-

GSMD] (discussing Elizabeth Holmes’s lack of attorney client privilege); see also Order 

Granting Plaintiff’s Motion To Determine That Defendant Lacks Individual Privilege Interest 

In Disputed Documents, United States v. Holmes, No. 18-cr-00258 (N.D. Cal. Jun. 3, 2021) 

(providing greater context as to the decision to remove Holmes’s attorney-client privilege). 
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with legal counsel anyway.112 This, however, did not fully deter Holmes 

from trying to use an advice of counsel strategy.113 

Throughout the trial, Holmes still occasionally pointed to 

attorney advice to justify her statements about Theranos’s technology and 

processes.114 Specifically, Holmes blamed counsel for the decisions that 

were made throughout a partnership between Theranos and Walgreens.115 

Holmes stated that Theranos lawyers advised against deploying its blood-

testing technology in Walgreens Co. stores and counseled executives not 

to disclose the use of commercial blood-testing devices in their 

partnership with the pharmacy chain.116 

Holmes’s good faith defenses ultimately failed.117 The jury 

convicted her of three counts of wire fraud and one count of conspiracy 

to commit wire fraud.118 Holmes was sentenced to eleven years in 

prison.119 

 

 112. See Alaina Lancaster, Elizabeth Holmes Says Alleged Misrepresentations in 

Theranos-Walgreens Partnership Stem From Attorney Advice, LAW.COM (Nov. 23, 2021, 

9:10 PM), https://www.law.com/therecorder/2021/11/23/elizabeth-holmes-says-alleged-

misrepresentations-in-theranos-walgreens-partnership-stem-from-attorney-

advice/?slreturn=20240718211230 [https://perma.cc/2JCR-W365] (“Elizabeth Holmes 

pointed Tuesday to attorney advice to justify statements from Theranos about its technology 

and processes that prosecutors say were misrepresentations constituting criminal fraud.”); see 

also Order Granting Plaintiff’s Motion To Determine That Defendant Lacks Individual 

Privilege Interest In Disputed Documents, United States v. Holmes, No. 18-cr-00258 

(S.D.N.Y. Jun. 23, 2023) (providing greater context as to the decision to remove Holmes’s 

attorney-client privilege). 

 113. See Transcript of Trial Proceedings at 95–96, United States v. Holmes, No. CR-

18-00258 (N.D. Cal. Nov. 23, 2021) (showing Holmes’s attempt to place blame on counsel 

in her dealings with Walgreens). 

 114. See id. (showing how Holmes used an advice of counsel defense to deflect blame 

on Walgreens misrepresentations). 

 115. See id. (detailing how counsel allegedly pushed Holmes and other key executives 

into making fraudulent decisions). 

 116. See id. (describing Theranos’s interactions with Walgreens). 

 117. See Order on Sentencing, United States v. Holmes, No. 18-cr-00258 (N.D. Cal. 

Jan. 10, 2022) (providing greater context as to the decision to remove Holmes’s attorney-

client privilege). 

 118. See id. (explaining the outcome of the Elizabeth Holmes case). 

 119. See Bobby Allyn, Elizabeth Holmes Has Started Her 11-Year Prison Sentence. 

Here’s What to Know, NPR (May 30, 2023, 1:59 PM), 

https://www.npr.org/2023/05/30/1178728092/elizabeth-holmes-prison-sentence-theranos-

fraud-silicon-valley [https://perma.cc/F5F9-VVKS] (relaying Holmes’s sentencing). 
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B. Sam Bankman-Fried 

1. Background 

In November 2017, Sam Bankman-Fried founded Alameda 

Research (“Alameda”), a cryptocurrency trading firm.120 For the next four 

years, Bankman-Fried would serve as CEO before handing over the reins 

to two Alameda employees in 2021.121 However, Bankman-Fried would 

remain the “ultimate decisionmaker.”122 In May 2019, while still the CEO 

of Alameda, Bankman-Fried founded FTX.com (“FTX”), a global 

cryptocurrency exchange, and would serve as its CEO until November 

2022.123 The two companies grew alongside each other until late 2022.124 

Bankman-Fried promoted his companies as “trustworthy and law-

abiding” and assured the public that the relationship between FTX and 

Alameda was “entirely above board.”125 This was until documents were 

leaked indicating that, in reality, Bankman-Fried was exploiting 

customers’ trust.126 FTX customers panicked and sought to withdraw 

their funds, which ultimately led FTX and Alameda to file for 

bankruptcy.127 

The Government alleged that Bankman-Fried “stole FTX 

customer deposits[] and used billions of dollars in stolen funds for a 

variety of purposes, including, among other things, to support the 

operations and investments of FTX and Alameda; to fund speculative 

venture investments; to make charitable contributions; and to enrich 

himself.”128 Specifically, Bankman-Fried was accused of “wire fraud and 

 

 120. See United States v. Bankman-Fried, 680 F. Supp. 3d 289, 296 (S.D.N.Y. 2023) 

(“In November 2017, the defendant founded Alameda Research (‘Alameda’), a quantitative 

cryptocurrency trading firm.”). 

 121. See id. (detailing that Bankman-Fried passed the title of CEO of the 

cryptocurrency trading firm to two other employees in October 2021). 

 122. Id. 

 123. Id. 

 124. See id. (explaining how Alameda and FTX evolved between 2019 and 2022). 

 125. See id. (laying out the facts to the Sam Bankman-Fried’s fraud case). 

 126. See id. 296–97 (showing how Bankman-Fried’s companies were purposely 

overvalued) 

 127. See id. at 297 (“This revelation triggered what was essentially a bank run, as FTX 

customers hurriedly sought to withdraw their funds from the FTX exchange. After several 

failed attempts to reassure the public and to secure sufficient liquid capital to satisfy customer 

withdrawals, the defendant resigned from FTX on November 11, 2022, and FTX and Alameda 

filed for Chapter 11 bankruptcy protection.”). 

 128. Id. at 296. 
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conspiracy to commit wire fraud against FTX customers, wire fraud and 

conspiracy to commit wire fraud against Alameda’s lenders, and 

conspiracies to commit commodities fraud, securities fraud, money 

laundering, and violations of the federal campaign finance laws.”129 

2. Bankman-Fried’s Good Faith Defense 

Like Elizabeth Holmes, Bankman-Fried’s primary strategy in 

court was to utilize a good faith argument.130 This involved a portrayal of 

Bankman-Fried as a young and naïve entrepreneur who made every 

decision with the customer in mind.131 Interestingly, both Holmes and 

Bankman-Fried used a top-down approach, meaning they tried to show 

themselves as responsible for the product, not the message behind it, and 

certainly not the overall business plan.132 Also, just like Holmes, 

Bankman-Fried wanted to use the advice of counsel argument as a 

method of proving his good faith, and in a similar fashion, was met with 

a motion in limine from the Government.133 

In support of the motion in limine, the Government tried to frame 

Bankman-Fried’s intention to use an advice of counsel argument as a 

defense that would require the satisfaction of multiple elements, arguing 

that such a burden had not been met.134 Those elements included proof 

that the defendant “[1] made a complete disclosure to counsel 

[concerning the matter at issue], [2] sought advice as to the legality of his 

conduct, [3] received advice that his conduct was legal, and [4] relied on 

that advice in good faith.”135 The court, however, ended up taking more 

of a neutral stance, granting the motion in limine to the extent it would 

prevent Sam Bankman-Fried from “referring in his opening statement to 

 

 129. Id. at 297. 

 130. See Goldstein, supra note 5 (providing details surrounding Sam Bankman-Fried’s 

good faith defense). 

 131. See id. (“They are trying to portray him as a bit of a hapless young guy who got 

in over his head and didn’t have the bad intention that prosecutors are assigning to him”). 

 132. See id. (explaining how Sam Bankman-Fried’s defense mirrored Holmes’ 

referring to her’s as “driven by a desire to build a workable device” and in no way intended 

to be deceptive). 

 133. See United States v. Bankman-Fried, No. S6 22-CR-0673, 2023 U.S. Dist. LEXIS 

176572, at *1–*2 (S.D.N.Y. Oct. 1, 2023) (explaining the government’s attempts at 

precluding Sam Bankman-Fried’s advice of counsel defense). 

 134. See id. (describing the Government’s approach to Sam Bankman-Fried’s advice 

of counsel defense). 

 135. Id. at *2. 
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the presence or involvement of attorneys” and from “offering any 

evidence, argument, or testimony on those subjects” absent “prior notice 

to the Court and the government.”136 

After this ruling, Bankman-Fried later used advice of counsel not 

as a formal defense, but instead as mere witness testimony as it related to 

lack of intent.137 As discussed in Section II, this meant that he would have 

to survive a Rule 403 determination of the admissibility of his testimony 

in comparison to the more formal route of satisfying each of the elements 

of an advice of counsel defense.138 To do so, Bankman-Fried first had to 

notify the court of his intent to testify about how his counsel’s advice 

influenced four areas of decision-making inside FTX and Alameda 

Research.139 This included the role that FTX’s legal counsel played in 

creating document retention policies, including the usage of an auto-

delete mechanism.140 Additionally, he alleged that counsel advised him 

on how to structure loans from Alameda to FTX.141 Further, he argued 

that legal counsel played a large role in developing the terms of service 

for FTX customers.142 Finally, he sought to introduce statements covering 

counsel’s advice related to the formation of “Alameda subsidiary North 

Dimension, opening its bank account at Silvergate Bank, and executing a 

payment processing agreement between FTX and Alameda.”143 

The district court initially found that while Bankman-Fried 

identified “general subjects” that he wished to testify about, he did not 

provide sufficient detail about the “substance” of his intended 

testimony.144 To understand the scope of Bankman-Fried’s planned 

testimony, the district court “took an offer of proof in question and answer 

 

 136. Id. at *1–2. 

 137. See Transcript of Trial at 135–36, United States v. Bankman-Fried, No. 22-cr-

0673 (S.D.N.Y. Oct. 26, 2023) (questioning Sam Bankman-Fried about the role of counsel in 

the fraud). 

 138. See supra text accompanying note 83 (discussing governance of advice of counsel 

through Federal Rules of Evidence 403). 

 139. See United States v. Bankman-Fried, No. 22-cr-0673, 2024 U.S. Dist. LEXIS 

21662, at *4 (describing the process that Sam Bankman-Fried had to go through prior to using 

an advice of counsel defense). 

 140. See id. (explaining that one of the areas Bankman-Fried notified the court about 

included document retention policies). 

 141. See id. at *5 (demonstrating how Bankman-Fried intended to use the advice of 

counsel defense). 

 142. See id. (demonstrating how Bankman-Fried intended to use the advice of counsel 

defense). 

 143. Id. 

 144. Id. 
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from outside of the presence of the jury” in accordance with the Federal 

Rules of Evidence.145 Ultimately, Bankman-Fried was directly examined 

by his attorneys and cross-examined by the government.146 These 

examinations revealed the presence of legal counsel throughout various 

moments of Bankman-Fried’s time as CEO and any effects that they may 

have had on his decision-making.147 

After the session concluded, the court ruled that Bankman-Fried 

could only testify regarding the role of FTX attorneys in implementing 

document retention policies for the company.148 This was because the 

testimony “would not pose a substantial risk of confusion or unfair 

prejudice,” whereas the other topics might mislead the jury.149 In relaying 

that decision to bar the introduction of the other topics, the court 

explained that “such evidence risks suggesting to the jury that, because 

lawyers were involved to some degree with one aspect of events, the 

defendant was entitled to conclude that he was acting within the law with 

respect to some other aspect of events.”150 The importance of this 

decision by the court cannot be understated as it effectively stripped 

Bankman-Fried of his opportunity to disprove fraudulent intent within 

multiple incriminating areas. 

Bankman-Fried would indeed go on to testify that counsel was 

involved in drafting and implementing FTX document retention policies, 

151 but even this argument was hamstrung. For one, the court had denied 

Bankman-Fried’s request to subpoena Fenwick & West, the law firm that 

had been working with FTX throughout much of the company’s 

existence.152 This left Bankman-Fried in a precarious position where he 

lacked foundational supporting evidence for his testimony as well as 

communications records that could jog his memory as to his specific 

 

 145. Id. 

 146. See id. at *4–*5 (showing in what ways Bankman-Fried was allowed to use a 

defense of counsel strategy). 

 147. See id. (demonstrating how the Court permitted Bankman-Fried to use a defense 

of counsel strategy). 

 148. See id. at *5 (“After the offer of proof, the Court ruled that the defendant could 

testify regarding the role of FTX attorneys in implementing document retention policies for 

the company, including auto-deletion policies for messaging applications.”) 

 149. Id. at *6. 

 150. Id. at *7. 

 151. See Transcript of Trial at 136, United States v. Bankman-Fried, No. 22-cr-0673 

(S.D.N.Y. Oct. 26, 2023) (testifying that his counsel “came up with the drafts”). 

 152. See Order Denying Motion to Compel, United States v. Bankman-Fried, No. S5 

22-cr-0673, 2024 U.S. Dist. LEXIS 21662 (S.D.N.Y. Jun. 23, 2023) (denying Sam Bankman-

Fried’s subpoena). 
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conversations with legal counsel.153 Under cross-examination, Bankman-

Fried struggled to remember specific conversations with legal counsel 

who he earlier said had overseen bank accounts, loans and 

communication policies.154 In one instance, Assistant U.S. Attorney 

Danielle Sassoon asked him if he had any paper records of his 

consultations with counsel, but he responded that he did not.155 With this 

defense completely nullified, Bankman-Fried was left high and dry on the 

stand.156 The once highly touted brilliant entrepreneur was ultimately 

found guilty of seven charges of fraud and conspiracy.157 While 

Bankman-Fried did file an appeal in September 2024, it remains to be 

seen whether his claim of an unfair trial will change this outcome.158 

IV. REASONS BEHIND THE PRESENT-DAY DECLINE IN SUCCESSFUL 

ADVICE OF COUNSEL DEFENSES 

The convictions of Holmes and Bankman-Fried indicate that 

good faith defenses, including the advice of counsel defense, have lost 

their potency.159 This section analyzes two potential explanations for the 

 

 153. See Robert Freedman, On the Stand, Bankman-Fried Blames FTX Counsel, 

LEGAL DIVE (Oct. 27, 2023), https://www.legaldive.com/news/sam-bankman-fried-blames-

ftx-in-house-lawyers-advice-of-counsel-defense/698008/ [https://perma.cc/MDJ8-D6G3] 

(providing background on Bankman-Fried’s struggles throughout his testimony to blame legal 

counsel). 

 154. See Transcript of Trial at 188-189, United States v. Bankman-Fried, No. 22-cr-

0673 (S.D.N.Y. Oct. 26, 2023) (exemplifying Bankman-Fried’s recollection issues on the 

stand). 

 155. See Transcript of Defendant’s Testimony Regarding Advice of Counsel at 188, 

United States v. Bankman-Fried, No. 22-cr-0673 (S.D.N.Y. Oct. 26, 2023) (describing the 

exchange between Bankman-Fried and Danielle Sassoon). 

 156. See Freedman, supra note 153 (describing how Bankman-Fried struggled 

throughout his testimony). 

 157. See Transcript of Sentencing at 58, United States v. Bankman-Fried, No. 22-cr-

0673 (S.D.N.Y. Mar. 28, 2024)(describing the outcome from the Bankman-Fried trial, which 

involved him being sentenced to 300 months in prison). 

 158. See Allison Morrow, Sam Bankman-Fried Files Appeal Nearly a Year After FTX 

Fraud Conviction, CNN (Sept. 13, 2024, 4:18 PM), 

https://www.cnn.com/2024/09/13/business/sam-bankman-fried-appeal-ftx-fraud/index.html 

[https://perma.cc/75FX-DSPB] (providing background on Bankman Fried’s appeal, which is 

based on the claim that he was denied a fair trial). 

 159. See David Yaffe-Bellany et al., Sam Bankman-Fried Is Found Guilty of 7 Counts 

of Fraud and Conspiracy, N.Y. TIMES (Nov. 2, 2023) 

https://www.nytimes.com/2023/11/02/technology/sam-bankman-fried-fraud-trial-ftx.html 

[https://perma.cc/8JRP-JEQS] (describing the outcome from the Bankman-Fried case); see 

also Kari Paul, Elizabeth Holmes Trial: Jury Finds Theranos Founder Guilty on Four Fraud 

Counts, GUARDIAN (Jan. 4, 2022), 

https://www.theguardian.com/technology/2022/jan/03/elizabeth-holmes-trial-jury-finds-
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decline of the defense. First, the same technologies permitting fraud have 

made more information available to the government.160 Second, greater 

judicial constraints have been placed on the manner in which the good 

faith defense can currently be presented.161 

A. Increased Access to Evidence Through Technological 

Innovation 

The first theory that must be analyzed is whether advances in 

information technology have created advantages for the government to 

the detriment of defendants. Seemingly more influential than any other 

recent development in technology has been the ease with which digital 

footprints can be traced.162 Recently, “digital trails left by suspects” has 

increased the total pool of evidence available to investigators.163 “Emails, 

texts, online activity logs, GPS data, mobile/CCTV footage, and records 

from smart home devices can all be parsed for clues,” which may reveal 

“communication patterns, transactions, locations, and more.”164 As the 

amount of information has grown, so has the software that can be 

deployed in an effort to understand it fully.165 Recently developed 

software provides investigators the ability to quickly parse through large 

sets of financial records, communication logs, and network activity to 

gain helpful insights that were not possible in the past.166 Such insights 

include oversight of illegal money flows, uncovering co-conspirators, and 

directly identifying suspects.167 The importance of this development in 

digital evidence is astronomical as defendants will increasingly struggle 

to shield themselves in the discovery phase, especially once attorney 

 

theranos-founder-guilty-on-four-counts  [https://perma.cc/KQ9A-AX9A] (analyzing the 

conviction of Elizabeth Holmes) 

 160. See infra Section IV.A. 

 161. See infra Section IV.B. 

 162. See The Impact of Technology on White Collar Crime Investigations, CROWDER 

L. FIRM, P.C. (Sept. 8, 2023), https://www.crowdercriminalfirm.com/plano-texas-criminal-

defense-lawyer/the-impact-of-technology-on-white-collar-crime-investigations 

[https://perma.cc/E3Z8-6SM6] (providing insight into new investigatory tools as a result of 

technological advancements). 

 163. See id. (showing the technological advances in investigative tools). 

 164. Id. 

 165. See id. (explaining how attorneys use digital evidence). 

 166. See id. (describing the usage of digital evidence). 

 167. See id. (explaining how advancements in technology have changed investigatory 

techniques). 
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client privilege is waived in the process of invoking an advice of counsel 

defense. 

In response to the growing susceptibility of data, businesses are 

trying their best to find new ways of protecting their communications.168 

One practice that businesses are turning towards is data encryption, which 

essentially transforms the content of a document into an encoded format, 

requiring a decryption before it becomes readable again.169 

Problematically, in various circumstances, defendants have been forced 

to use their decryption passcode and provide the underlying data to the 

government.170 Because of this weakness, companies have implemented 

data retention policies laying out the disposal schedules and disposal 

methods for different types of data.171 This, of course, can also be 

problematic as shown in the Bankman-Fried case.172 Throughout the case, 

Bankman-Fried was under heavy scrutiny due to the deletion of messages 

between himself and other executives at Alameda Research and FTX.173 

Interestingly, this was one of the few areas that Bankman-Fried was 

actually allowed to use the advice of counsel defense in an effort to shift 

the blame onto his attorney over the retention policy.174 And while the 

prosecution was only able to reveal the contents of some of Bankman-

Fried’s deleted files due to cooperation of witnesses, the data retention 

 

 168. See Protecting Corporate Data: 7 Key Steps During Government Investigations, 

AARON HALL, https://aaronhall.com/protecting-corporate-data-7-key-steps-during-

government-investigations/ [https://perma.cc/UN2J-SZM9] (last visited Dec. 16, 2024) 

(relaying new methods for data protection). 

 169. See What is Data Encryption?, KASPERSKY, https://usa.kaspersky.com/resource-

center/definitions/encryption?srsltid=AfmBOooTCx3zCghPTFDSh_bDYxrFzEw1WBp5gj

Bf5_KcBisz--2wrMnq [https://perma.cc/2NQ8-VJWU] (last visited Dec. 16, 

2024)  (describing how encryption works). 

 170. See John Villasenor, Can the Government Force Suspects to Decrypt 

Incriminating Files?, BROOKINGS (Mar. 06, 2012), https://www.brookings.edu/articles/can-

the-government-force-suspects-to-decrypt-incriminating-files/ [https://perma.cc/M6LP-

A9XS] (describing how the government is able to decrypt data). 

 171. See Protecting Corporate Data, supra note 168 (relaying new methods for data 

protection). 

 172. See Zhiyuan Sun, SBF Grilled in Court on Deleted Messages During Testimony, 

COIN TELEGRAPH (Oct. 26, 2023), https://cointelegraph.com/news/sbf-grilled-court-deleted-

messages-during-testimony [https://perma.cc/TR89-ZCU2] (describing the criticism 

Bankman-Fried faced over auto-deletion policies). 

 173. See id. (explaining the criticisms of  Bankman-Fried over auto-deletion policies). 

 174. See supra text accompanying note 148 (discussing Bankman-Fried ‘s ability to 

use advice of counsel to shift blame on data retention policies). 
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policy may have actually been to their benefit as it allowed them to paint 

him in a negative light, specifically one of deceit.175 

Because at least for now, businesses are struggling to fully protect 

their data, the effect that this is having on good faith defenses is quite 

apparent. As has already been seen in the Holmes case, the prosecution’s 

access to a defendant’s digital footprint, especially conversations 

between the defendant and legal counsel, can sometimes completely shut 

off that defendant’s willingness to attempt an advice of counsel argument, 

since the defense must waive attorney client privilege.176 

In Bankman-Fried’s case, the Government used his digital 

footprint to support the allegation that he had direct knowledge and 

involvement within the alleged fraudulent schemes, undermining his 

argument he acted in good faith.177 For example, the Government 

introduced an encrypted group chat in which Bankman-Fried plotted to 

spread misleading tweets about the state of FTX from burner accounts as 

the company was on its last legs.178 Additionally, several email exchanges 

were admitted in which Bankman-Fried mischaracterized the relationship 

between Alameda Research and FTX.179 Another Bankman-Fried email 

contained misleading statements to the Attorney General and Minister of 

Legal Affairs for the Bahamas about the preferential treatment FTX 

planned to give Bahamian customers.180 That email, problematically for 

Bankman-Fried, showed him making assertions over the ability of 

Bahamian customers to withdraw their assets from FTX just one day after 

the company had permanently halted withdrawals and two days before it 

 

 175. See Nitish Pahwa, Honestly, Sam Bankman-Fried Was Very Annoying From the 

Stand, SLATE (Oct. 26, 2023), https://slate.com/technology/2023/10/sam-bankman-fried-

testified-so-so-repetitive-annoying-wow.html [https://perma.cc/2SED-LDPV] (illustrating 

the downsides of data retention techniques). 

 176. See supra text accompanying note 112 (showing the difficulties presented when 

attorney-client privilege is waived). 

 177. See MacKenzie Sigalos, Here Are the Emails, Texts and Photos That Could Put 

Sam Bankman-Fried in Prison for Life, CNBC (Nov. 02, 2023), 

https://www.cnbc.com/2023/11/02/the-emails-texts-photos-that-could-put-sam-bankman-

fried-in-prison.html [https://perma.cc/D4F2-MW7W] (illustrating the vast amount of digital 

evidence that hindered Sam Bankman-Fried’s good faith argument). 

 178. See id. (explaining the role that digital evidence played in Bankman Fried’s 

defense). 

 179. See id. (revealing the impact that emails had on Bankman-Fried’s trial). 

 180. See id. (detailing how digital evidence hindered Bankman-Fried’s good faith 

argument). 
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filed for bankruptcy.181 In isolation, perhaps none of these pieces of 

evidence could show intent, but that was not the only reason why they 

were utilized. Instead, the government also used the evidence to attack 

Bankman-Fried personally in front of the jury, showing him off as a 

lavish billionaire, spending hundreds of millions of dollars throughout the 

pandemic whilst continuing to make misrepresentations to his 

customers.182 

While it is logical to assume that this increased access to 

corporate defendants’ digital footprints will generally be to their 

detriment, there also lies an opportunity for this to run in their favor. The 

ability to use someone’s communication logs runs both ways. Typically, 

out-of-court statements are limited through hearsay evidentiary rules.183 

Hearsay, meaning an out-of-court statement used for the ‘truth of the 

matter asserted.’184 However, out-of-court statements may be brought in 

when using them to show the effect on the listener.185 This means that 

defendants also have the ability to introduce past communications, 

including those sent digitally, between themselves and their legal counsel 

since they are only using that evidence to show what type of effect the 

advice had on them and their alleged fraudulent decisions.186 For 

example, in United States v. Benton, the defendant offered evidence of 

emails between himself and his lawyer about the legality of his 

conduct.187 While the court ultimately determined that Benton did not 

disclose all material facts to his attorney in those emails, and therefore 

could not disprove his mental state under an advice of counsel defense, 

the case still shows the potential for a defendant’s digital footprint to be 

used in their favor.188 

 

 181. See id. (describing the vast amount of digital evidence that hindered Bankman-

Fried’s defense). 

 182. See id. (explaining the large amount of digital evidence that hindered Bankman-

Fried’s good faith argument). 

 183. See FED. R. EVID. 801 (limiting the admissibility of hearsay). 

 184. See id. 801(c) (defining hearsay). 

 185. See, e.g., People v. Schnorenberg, 541 P.3d 1, 7 (Colo. App. 2023) (noting that 

offering testimony to establish an advice of counsel defense falls under the effect on the 

listener doctrine and is therefore not considered hearsay). 

 186. See id. (showing how the effect on listener exception to hearsay works within the 

context of a fraud case); see also United States v. Benton, 656 F. Supp. 3d 1, 7 (D.D.C. 2023) 

(showing how digital communication logs can be helpful to an advice of counsel defense). 

 187. See Benton, 656 F. Supp. 3d at 7 (showing how emails can be used to support an 

advice of counsel defense). 

 188. See id. (demonstrating how emails can be used to support an advice of counsel 

defense). 
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In sum, as the Bankman-Fried and Holmes cases suggest, with 

advances in investigative technology also comes an increasingly more 

difficult challenge for a financial fraud defendant to maintain that they 

always acted in good faith.189 As digital forums become the primary place 

for business communications to occur,190 the days of true privacy are 

likely over and so too is the ability to primarily support a good faith 

defense through subjective means, reducing its overall potency. 

B. Greater Evidentiary Restrictions 

In addition to technological innovations, restrictions on 

defendants’ testimony may also be contributing to the declining ability of 

defendants to counter the scienter required for fraud by arguing that they 

acted in good faith. It may be reasonable to suspect that as courts have 

gained more experience with financial fraud cases, there have been 

changes in the type of evidence that may be introduced. The Bankman-

Fried case exemplifies this theory quite well. As previously discussed, 

the court limited the topics on which Bankman-Fried could testify to over 

concerns about confusing the jury.191 These concerns, in all probability, 

have only built up over the years as the courts gained more familiarity 

with white-collar litigation and the ways in which jurors may be 

improperly influenced. 

Within the context of federal cases, the admissibility of evidence 

is governed by the Federal Rules of Evidence, which was created in 

1975.192 In federal white-collar crime cases, as already discussed, an 

 

 189. See supra text accompanying notes 176–177 (describing the difficulties that 

Bankman-Fried and Holmes faced as a result of digital evidence). 

 190. See Allison Franzese, Gen Z and Millennials Now More Likely to Communicate 

with Each Other Digitally Than in Person, PR NEWSWIRE (Oct. 17, 2017), 

https://www.prnewswire.com/news-releases/gen-z-and-millennials-now-more-likely-to-

communicate-with-each-other-digitally-than-in-person-300537770.html 

[https://perma.cc/Y7AJ-AGV6] (relaying the differences in how each generation 

communicates). 

 191. See supra text accompanying note 149 (showing a concern over the impression 

that Bankman-Fried’s testimony might have on the jury). 

 192. See Wray v. Gregory, 61 F.3d 1414, 1420 (9th Cir. 1995) (McLaughlin, J. 

concurring) (discussing the enactment of the Federal Rule of Evidence); see also Seth Mills, 

Federal Rule 403: Balancing Probative Value and Prejudice in Evidence, EXPERT INST. (July 

22, 2024), https://www.expertinstitute.com/resources/insights/federal-rule-403-balancing-

probative-value-and-prejudice-in-evidence/ [https://perma.cc/5SXB-PFYD] (detailing how 

Federal Rules of Evidence 403 evolved). 
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advice of counsel defense can either be formal or informal.193 Formal 

being that it relies on satisfying multiple elements to be invoked, whereas 

the informal advice of counsel defense operates more as a function of 

introducing testimony that refutes the government’s showing of mens 

rea.194 As shown in the Bankman-Fried case, while formal advice of 

counsel defenses are judged by the defense counsel’s ability to satisfy 

each element, informal advice of counsel defenses are actually governed 

primarily through Rule 403 of the Federal Rules of Evidence.195 Under 

Rule 403, “the court may exclude relevant evidence if its probative value 

is substantially outweighed by a danger of one or more of the following: 

unfair prejudice, confusing the issues, misleading the jury, undue delay, 

wasting time, or needlessly presenting cumulative evidence.”196 

Probative value meaning the degree evidence will prove or disprove a 

fact of consequence within the case.197 While the text of Rule 403 has 

remained mostly unchanged since 1975, the manner in which each Circuit 

goes about preventing  “unfair prejudice,” “misleading the jury,” and 

“confusing the issues” has certainly evolved since 1975.198 

Like other Federal Rules of Evidence, the application of Rule 403 

has been shaped by case law, and as such, jurisdictional differences 

exist.199 The Tenth Circuit, for example, has instructed district courts to 

be mindful of excluding evidence under Rule 403 that would otherwise 

be admissible, stating that Rule 403 is an “extraordinary remedy and 

 

 193. See supra text accompanying note 83 (describing the informal and formal advice 

of counsel arguments). 

 194. See id. (describing formal and informal advice of counsel arguments). 

 195. See Court Delivers Opinion on Defendant’s Proffered Testimony About 

Involvement of Counsel in Criminal Case, DUANE MORRIS LLP (Feb. 20, 2024), 

https://www.duanemorris.com/alerts/court_delivers_opinion_defendant_proffered_tesimony

_involvement_counsel_criminal_case_0224.html [https://perma.cc/D2Z7-D2Q8] (examining 

the usage of Federal Rule of Evidence 403 to govern admissibility of evidence concerning 

advice of council). 

 196. FED. R. EVID. 403. 

 197. See Mills, supra note 192 (describing the evolution of Federal Rule of Evidence 

403). 

 198. See id. (discussing the evolution of Federal Rule of Evidence 403). 

 199. See id. (explaining how Federal Rule of Evidence 403 changed overtime); see 

also United States v. Bankman-Fried, No. S5 22-cr-0673, 2024 U.S. Dist. LEXIS 21662, at 

*5 (S.D.N.Y. Feb. 7, 2024) (portraying the Second Circuit’s cautious approach under Federal 

Rules of Evidence 403); United States v. Baca, 463 F. Supp. 3d 1236, 1247 (D.N.M. 2020) 

(analyzing the Tenth Circuit’s unique application of Federal Rules of Evidence 403). 
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should be used sparingly.”200 Conversely, as shown in the Bankman Fried 

case and many other white-collar crime cases, the Second Circuit will 

take a more cautious approach with admitting evidence.201 

Such a cautious approach may be a result of both the Second 

Circuit’s abundance of white-collar litigation experience as well as its 

unique partiality for deterrence.202 Such partiality for deterrence came 

about in the early 2000’s, represented by a shift towards handing out 

longer sentences for white-collar convicts, with the Second Circuit stating 

that such sentences were appropriate for those who feel white collar crime 

is “a game worth playing.”203 With such a proclivity towards deterrence, 

it is logical that this would have played a role in developing a more 

cautious approach under Rule 403 in comparison to its sister circuits. 

After all, it would be counterintuitive to think that prospective fraudsters 

will stay away from schemes if they hold a weaker image of the court. Of 

course, using different policy goals to guide Rule 403 analyses has been 

a topic of discussion since the Rule’s inception.204 However, with the 

broad discretion that Rule 403 affords each judge, especially since most 

Rule 403 decisions are rarely overturned, it is quite understandable how 

each circuit may have developed differences in its application.205 

Just as important as it is to consider the manner that Rule 403 

application has changed over time, it is also crucial to understand the way 

cases were handled before the Federal Rules of Evidence were created in 

 

 200. See Baca, 463 F. Supp. 3d at 1247 (D.N.M. 2020) (quoting United States v. 

Smalls, 605 F.3d 765, 787 (10th Cir. 2010) (analyzing the Tenth Circuits unique application 

of Federal Rule of Evidence 403)). 

 201. See, e.g., United States v. Bankman-Fried, No. S5 22-cr-0673, 2024 U.S. Dist. 

LEXIS 21662, at *5 (S.D.N.Y. Feb. 7, 2024) (portraying the Second Circuit’s cautious 

approach under Federal Rule of Evidence 403). 

 202. See United States v. Vrancea, 136 F. Supp. 3d 378, 392 (E.D.N.Y. 2015) 

(detailing how the Second Circuit uniquely attempts to deter white-collar crime through 

sentencing). 

 203. See id. (illustrating the Second Circuit’s partiality for deterrence, especially 

within the context of white-collar crime). 

 204. See, e.g., EDWARD J. IMWINKELRIED, EXCULPATORY EVIDENCE: THE ACCUSED’S 

CONSTITUTIONAL RIGHT TO INTRODUCE FAVORABLE EVIDENCE § 7-1 (3rd ed. 2024) 

(discussing policy considerations that judges use under Federal Rule of Evidence 403); see 

also William G. Conly, Determining Relevancy: Article IV of the Federal Rules of Evidence, 

36 LA. L. REV. 70, 75–77 (discussing early concerns over policy considerations judges might 

use under Federal Rules of Evidence 403). 

 205. See Leah Tabbert, Maximizing the Min-Max Test: A Proposal to Unify the 

Framework for Rule 403 Decisions, 100 MINN. L. REV. 2217, 2226 (discussing the broad 

discretion that judges have under Federal Rules of Evidence 403 and the difficulty of 

overturning a Federal Rule of Evidence 403 decision by a trial court). 
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1975. Prior to the adoption of the Federal Rules of Evidence, evidence 

was governed by general common-law principles, state law, and federal 

statutes.206 Within this “system,” judges still had discretion over 

admissibility of evidence but lacked a consistent and uniform set of rules 

to guide their judgement.207 While this pre-Federal Rules of Evidence 

system may have occasionally resulted in appropriately considering the 

potential overly prejudicial, confusing, or misleading effects of evidence, 

it is in all likelihood that compared to today, more opportunities existed 

for white-collar defendants to utilize currently inadmissible evidence. 

Such a change from that era towards the present has not been without 

criticism, with some scholars pointing towards the overbearing way Rule 

403 is applied.208 The concern being that the broad discretion that judges 

currently hold to pick and choose what is and is not prejudicial may be 

violating a defendant’s constitutional right to a trial by jury.209 

Ultimately, the evolving application of Rule 403, shaped by 

decades of white-collar case law and the courts’ increasing focus on 

policy considerations, reflects a broader shift toward balancing 

evidentiary fairness with concerns over jury confusion—an evolution 

that, while ensuring procedural consistency, has also reduced the 

likelihood of a defendant being able to admit evidence that will 

adequately support the good faith defense that they envisioned using. 

V. CONCLUSION 

The ability to argue one’s good faith in a last-ditch effort to refute 

scienter is likely on its last legs. The once popular get “out of jail free 

card” has seemingly lost its luster. With great advances in technology 

improving criminal investigations, and courts cracking down on the 

admissibility of evidence crucial to a defendant’s good faith argument, 

there is no turning back.210 Perhaps these recent trends have hit the advice 

 

 206. See Rules: Federal Rules of Evidence, FED. JUDICIARY CTR., 

https://www.fjc.gov/history/work-courts/rules-federal-rules-evidence 

[https://perma.cc/E65N-TDC9] (last visited Dec. 12, 2024) (illustrating life before the Federal 

Rules of Evidence). 

 207. See MOORE’S FEDERAL RULES PAMPHLET § 1.1 (2024) (analyzing how cases were 

handled prior to the Federal Rules of Evidence). 

 208. See Kenneth S. Klein, Why Federal Rule of Evidence 403 is Unconstitutional, 

and Why That Matters, 47 U. RICH. L. REV. 1077, 1112–13 (2013) (explaining constitutional 

concerns with Federal Rule of Evidence 403 due to its emphasis on efficiency and accuracy). 

 209. See id. (describing constitutional concerns with Federal Rule of Evidence 403). 

 210. See supra Parts IV.A, IV.B. 



2025] INEFFECTIVE COUNSEL DEFENSE 587 

of counsel argument the hardest due to its heavy focus on communication 

logs.211 Of course, that focus will rarely, if ever, favor the defendant in a 

day and age where they are expected to know more about their business 

while lacking truly private forums to communicate with other key 

decision-makers within their organization.212 

Courts have already signaled what the future holds for the advice-

of-counsel defense and, more broadly, good faith arguments. These 

defenses are no longer recognized outside of traditional claims of failure 

to prove criminal intent, eliminating the need for specific jury 

instructions.213 Such a removal of instructions will likely further propel 

the “defense” into extinction, at least for those without a purely innocent 

track record.  As the Bankman-Fried and Holmes cases have shown, the 

dilution of the good faith defense spells trouble for white-collar 

defendants.214 While financial fraud remains at an all-time high,215 

whether the removal of fraudsters’ once greatest asset in litigation will 

lead to deterrence of fraud has yet to be seen. 

MAXWELL NEWMAN
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