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WHOSE PROBLEM IS IT, ANYWAY? SOME
THOUGHTS ON § 541(B)(7)’S HANGING
PARAGRAPH

By Laura N. Coordes*

INTRODUCTION

Recently, my third grader has become interested in grammar.
She has been learning sentence diagramming and grammar rules
in school, and sometimes, she’ll quiz me at dinner to see if I can
correctly identify various parts of a sentence. Her interest in this
subject (and her fixation on getting the rules down pat) gives me
hope for her generation, which one day will occupy seats in
Congress.

By contrast, whenever I read § 541(b)(7) of the Bankruptcy
Code, I find myself dismayed at a previous Congress’ poor
drafting. Section 541(b)(7) is home to an infamous hanging para-
graph,' one that has bedeviled courts since its placement into
the Bankruptcy Code in 2005. Hanging paragraphs are often
confusing. This hanging paragraph, in particular, seems like
very poor drafting. Recently, I had occasion to revisit this hang-
ing paragraph upon reading the Ninth Circuit’s recent decision
in In re Saldana.? However, it appears that the Ninth Circuit
majority has no problem with the hanging paragraph. In Sal-
dana, the court held that § 541(b)’s hanging paragraph “unam-
biguously excludes voluntary contributions from a debtor’s
disposable income in a Chapter 13 case.”

This holding is not as inevitable as it seems, however. Notably,
with Saldana, the Ninth Circuit created a circuit split with re-
spect to whether voluntary contributions to employer-managed
retirement plans are disposable income in a chapter 13
bankruptcy.* But what struck me about the Ninth Circuit’s deci-
sion in particular is the ease with which the majority concluded
that the hanging paragraph was plain and unambiguous.

Commentators have already written about how bad Congress’
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drafting was in this particular instance,® and this
Bankruptcy Law Letter is not going to rehash all
of those criticisms. Instead, I will walk through
the hanging paragraph problem and explain why
I think the result in Saldana has the potential
to direct attention away from the very entity that
could solve this problem. Because Saldana has
created a circuit split, the Supreme Court may
now be more interested in granting certiorari
and seeking to clarify this issue. Nevertheless, it
is Congress’ poor drafting that has created the
problem of numerous, conflicting interpretations
of the hanging paragraph. The Supreme Court’s
resources are not put to their best use if the
Court is asked to puzzle through which of those
interpretations should govern. Instead, Congress
should act to resolve the problem that it created:
Congress can and should clarify its meaning
through an amendment to the Bankruptcy Code.
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CHAPTER 13 AND THE HANGING
PARAGRAPH

As readers of this Law Letter likely already
know, a chapter 13 bankruptcy allows an indi-
vidual with regular income to file for bankruptcy
and propose a repayment plan, paying back some
or all of their debts over a three to five year
period.® A significant benefit of chapter 13 is that
the debtor can typically keep their assets while
paying off their debts through the plan.” A
trustee is appointed in each chapter 13 case to
administer the case and make the distributions
contemplated by the debtor’s plan to creditors.®

Unsurprisingly for those of us familiar with
bankruptcy law, there are numerous require-
ments with which a chapter 13 plan must comply.
Among these is the “best interests” test, which
requires a chapter 13 plan to pay unsecured cred-
itors at least as much as they would get in a
chapter 7 liquidation.® Historically, this “best
interests” test was the primary protection pro-
vided to unsecured creditors in a chapter 13;
however, this test was little comfort to creditors
if the debtor had no unencumbered, nonexempt
assets—a situation that is, in fact, “fairly
common.”"® To give more protection to unsecured
creditors in this situation (where application of
the best interests test meant that those creditors
could receive nothing), Congress in 1984
amended the Bankruptcy Code to add a “pro-
jected disposable income test” in § 1325(b). Pur-
suant to this provision, if either the chapter 13
trustee or an unsecured creditor objects to plan
confirmation, the debtor must either show that
the plan proposes to pay the objecting creditor’s
unsecured claim in full or that all of the debtor’s
projected disposable income will be applied to
plan payments." This test is in addition to the
best interests test, so upon a relevant objection,
the debtor must also satisfy this test.

It follows that an important part of applying
this test is determining the calculation of a debt-
or’s “projected disposable income.” The “dispos-
able” facet of this definition is perhaps the easi-
est to understand: “disposable income” is income
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that exceeds a debtor’s expenses.'”? However, in
order to put a number to this definition, the
bankruptcy judge must determine the debtor’s
allowed income and expenses.'® Prior to 2005,
judges had a fair amount of discretion when
making this calculation. This discretion had the
benefit of flexibility, but also the uncomfortable
side effects of taking up judicial resources and
turning bankruptcy judges into arbiters of a
debtor’s personal lifestyle.' Congress sought to
ameliorate this problem through the Bankruptcy
Abuse Prevention and Consumer Protection Act
(BAPCPA), which incorporated by reference the
chapter 7 approach for calculating the presump-
tion of abuse under the “means test”'® and
defined “disposable income” in § 1325(b)(2)." In
addition to providing more detail about “dispos-
able income,” Congress also sought, through
BAPCPA, to encourage more individual debtors
to file for chapter 13."”

In spite—or perhaps because—of congressional
changes, there is still room for courts to differ
over what, exactly, counts as “disposable income.”
Although § 1325(b) provides a definition for
“disposable income,” some other exclusions and
deductions from disposable income may be found
in other sections of the Bankruptcy Code.® One
of the issues on which the courts are divided is
whether voluntary contributions to a retirement
plan are “disposable income.”"® Prior to BAPCPA,
courts mostly held that such contributions were
disposable income and therefore must be used
instead for plan payments.? But BAPCPA compli-
cated matters by making changes to another sec-
tion of the Bankruptcy Code.

That section is § 541, which, generally speak-
ing, defines which of the debtor’s assets consti-
tute property of the estate. Section 541(a) lists a
variety of interests that are included in property
of the estate, while § 541(b) lists exclusions from
property of the estate. The relevant BAPCPA
amendments for our purposes are found in
§ 541(b)(7), which provides that property of the
estate does not include:

(7) any amount—

© 2025 Thomson Reuters

FEBRUARY 2025 | VOLUME 45 | ISSUE 2

(A) withheld by an employer from the wages of
employees for payment as contributions—
(i) to—
(I) an employee benefit plan that is subject
to title I of the Employee Retirement In-
come Security Act of 1974 or under an em-
ployee benefit plan which is a governmental
plan under section 414(d) of the Internal
Revenue Code of 1986;
(IT) a deferred compensation plan under
section 457 of the Internal Revenue Code of
1986; or
(ITI) a tax-deferred annuity under section
403(b) of the Internal Revenue Code of
1986;

except that such amount under this subpara-
graph shall not constitute disposable income
as defined in section 1325(b)(2); or

(ii) to a health insurance plan regulated by
State law whether or not subject to such title;
or

(B) received by an employer from employees for
payment as contributions—
(i) to—
(I) an employee benefit plan that is subject
to title I of the Employee Retirement In-
come Security Act of 1974 or under an em-
ployee benefit plan which is a governmental
plan under section 414(d) of the Internal
Revenue Code of 1986;

(IT) a deferred compensation plan under
section 457 of the Internal Revenue Code of
1986; or

(ITI) a tax-deferred annuity under section
403(b) of the Internal Revenue Code of
1986;

except that such amount under this subpara-
graph shall not constitute disposable income,
as defined in section 1325(b)(2); or

(ii) to a health insurance plan regulated by
State law whether or not subject to such
title®!

The infamous hanging paragraph may be
found in two places in this subsection, each time
starting with the words “except that.”

There are many reasons why courts have
struggled to interpret the hanging paragraph,
and nearly all have to do with its placement
within this section of the Bankruptcy Code. A
representative list of reasons follows.

First, § 541 is a Code provision generally ap-
plicable to all types of bankruptcy filings, which
serves mainly to define what is and is not prop-
erty of the estate. It mostly addresses assets of
the debtor. Even § 541(b)(7) primarily speaks
about assets, such as accumulated 401(k) contri-
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butions; the hanging paragraph, however, is talk-
ing about income,? and assets are separate from
income.?

Second, the words “except that” have thrown
courts for a loop, because it is not clear what
those words are referring to. As one court has
put it, this use of the phrase “except that” “makes
no sense grammatically,” because an exclusion
from disposable income is not an exception to an
exclusion from property of the estate, even
though the placement of “except that” within the
statute would seem to indicate exactly that.?*

Third, another Bankruptcy Code provision,
§ 1322(f), explicitly excludes payments made to-
ward 401(k) loans from disposable income.?® If
Congress truly wanted to exclude voluntary
401(k) contributions from disposable income, it
would seem to make more sense for Congress to
have added that exclusion in § 1322—or at least
elsewhere in chapter 13 itself—rather than in
the chapter of the Bankruptcy Code that deals
with the bankruptcy estate.

Finally, as mentioned earlier, Congress incor-
porated reference to the chapter 7 means test in
§ 1325, and neither § 707(b)(2)(A) nor (B) provide
that voluntary retirement contributions are an
allowable, necessary expense that could be
deducted from the debtor’s income for purposes
of determining “disposable income.”

All of this confusion has led to at least three
(though some say four) different approaches to
ascertaining whether a debtor can voluntarily
contribute to a retirement plan, such as a 401(k),
during the course of the debtor’s chapter 13 plan.

THE THREE (FOUR?) DIFFERENT
APPROACHES

RETIREMENT CONTRIBUTIONS ARE NOT
DISPOSABLE INCOME

Most of the courts to have addressed the issue
have said that retirement contributions do not
constitute “disposable income.” Indeed, the ma-
jority view holds that § 541(b)(7) excludes all
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retirement contributions from disposable income,
limited only by other law governing maximum
contributions to such plans.?® In jurisdictions
adopting the majority view, a chapter 13 debtor
may thus make retirement contributions up to
the maximum amount allowed by the IRS, even
if that debtor had made no contributions prior to
bankruptcy, although some courts also require
the deductions to be made in “good faith.”? The
majority view is also the most debtor-friendly,
thus perhaps aligning with Congress’ goal in
BAPCPA to encourage chapter 13 filings.

A representative example of the majority ap-
proach is In re Johnson,?® decided by the Bank-
ruptcy Court for the Southern District of Georgia.
The Johnson court read § 541(b)(7)’s hanging
paragraph as just another disposable income ex-
clusion,® reasoning that § 541(b) “plainly” states
that 401(k) contributions “shall not constitute
disposable income.”°

This approach also seems to be endorsed by
Collier, which explains that the reference to
§ 1325(b) in § 541(b)(7)(A)(1)’s hanging paragraph
“removes any doubt” that qualifying voluntary
retirement contributions “are to be excluded from

the disposable income calculation.”"

IT DEPENDS

A second view takes the position that whether
retirement contributions constitute disposable
income depends on what the debtor was doing
before bankruptcy. Under this view, debtors can
exclude voluntary retirement plan contributions
from disposable income, but only to the extent/
amount of the contributions they were making
pre-petition. This approach is highly practical,
although it requires courts to cobble together
various Code provisions for support.

The Sixth Circuit, the first circuit court to ad-
dress this issue, adopted this approach in In re
Davis.?? The court began with the question of
how to define the debtor’s “projected disposable
income.” Citing the Supreme Court’s decision in
Hamilton v. Lanning,® the Davis court stated
that a chapter 13 debtor’s “projected disposable

© 2025 Thomson Reuters
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income” is simply the debtor’s “disposable in-
come,” as defined in § 1325(b)(2), adjusted for
any changes in the debtor’s income or expenses
that are known or virtually certain at the time of
confirmation of the debtor’s plan.3

Davis then moved to an examination of the
hanging paragraph, finding two contradictory
understandings. The court first noted that the
hanging paragraph excludes the amount of the
debtor’s 401(k) contributions from “disposable
income as defined in Section 1325(b)(2).”* In
§ 1325(b)(2), disposable income is defined in
terms of monthly income and expenses.*® Thus,
the court reasoned, this suggests that a debtor’s
monthly 401(k) contribution is the “amount” that
“shall not constitute disposable income” per the
hanging paragraph.®” However, given that the
hanging paragraph is also positioned as an
exception to § 541(b)(7)’s general rule that prop-
erty of the estate does not include the amount of
the debtor’s 401(k) contributions, the “amount”
that does not constitute disposable income could
be viewed as the debtor’s aggregate (as opposed
to monthly) 401(k) contributions.®®

Finally, the court reiterated the problem with
the phrase “except that,” which the court found
is generally used to introduce an exception to an
otherwise applicable rule.* In this case, however,
the exception has “no logical connection” to the
general rule of § 541(b)(7), because property of
the estate and disposable income are separate
and independent concepts.*

Finding the plain meaning of the hanging
paragraph elusive, the Davis court used “estab-
lished canons of construction™ to conclude that
“the hanging paragraph is best read to exclude
from disposable income the monthly 401(k)-
contribution amount that Davis’s employer with-
held from her wages prior to her bankruptcy.”*?
Because the Bankruptcy Code defines “current
monthly income” as the debtor’s average income
over the six months prior to bankruptcy,*® the
Sixth Circuit read the hanging paragraph as say-
ing that a chapter 13 debtor’s post-petition
monthly 401(k) contributions are not “disposable

© 2025 Thomson Reuters
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income” as long as those contributions were
regularly withheld from the debtor’s wages
before bankruptcy.** Thus, if the debtor was
contributing to her 401(k) prior to bankruptcy,
she may continue to make the same contribu-
tions in the same amount after bankruptcy by
deducting those contributions from her dispos-
able income. The Sixth Circuit majority also
recognized, however, that the debtor must be
making those contributions in “good faith.”®

The Sixth Circuit’s decision was not unani-
mous; Judge Readler dissented, saying that
BAPCPA had drawn a “simple, bright-line rule: a
debtor’s pre-filing 401(k) contributions are
protected from creditors; post-petition contribu-
tions made during the post-filing chapter 13 re-
organization period are not.”*® The dissent
viewed BAPCPA as merely codifying the predomi-
nant judicial interpretations prior to 2005 that
required the debtor to include 401(k) contribu-
tions in her disposable income.*

The dissent’s view was more in line with dicta
in a previous Sixth Circuit decision, In re
Seafort.*® Seafort involved a debtor who was
repaying a 401(k) loan. The debtor was due to
finish repaying the loan during the period of her
chapter 13 plan. The debtor sought to use her
newly freed-up money to begin making 401(k)
contributions, and Seafort held that she could
not, because “post-petition income that becomes
available to debtors after their 401(k) loans are
fully repaid is ‘projected disposable income.” ”*°
In dicta, the court suggested that a chapter 13
debtor can never deduct voluntary post-petition
retirement contributions in any amount, regard-
less of whether the debtor was making such
contributions pre-petition.®® The Sixth Circuit
majority, however, declined to follow this dicta.

The Sixth Circuit has had yet another op-
portunity to support its position that whether a
debtor’s voluntary 401(k) contributions count as
disposable income depends on what the debtor
was doing before bankruptcy in In re Penfound.®
There, the Sixth Circuit held that even if a
chapter 13 debtor had historically contributed to
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a 401(k) plan, if the debtor had not contributed
in the six months leading up to her bankruptcy
filing, she could not exclude her voluntary, post-
petition contributions from the “disposable
income” calculation.?

Another variant of the “it depends” view, and
what some say is a distinct third approach, holds
that debtors may exclude an amount equal to
the average of their monthly contributions dur-
ing the six months prior to filing. This view, like
the Sixth Circuit’s position in Davis, has been
criticized as lacking textual support.*

A representative example of this view is In re
Anh-Thu Thi Vu,* decided by the Bankruptcy
Court for the Western District of Washington. Af-
ter reviewing the various court decisions on the
subject, the court justified its decision to go with
the monthly average exclusion by saying that it
“gives substantive application to the hanging
paragraph,” that it “results in above- and below-
median debtors being treated the same” and that
it “fosters the overall policy seen throughout the
2005 amendments of protecting debtors’ retire-

ment contributions.”®

RETIREMENT CONTRIBUTIONS ARE
DISPOSABLE INCOME

The final view holds that voluntary retirement
contributions are disposable income available to
a chapter 13 debtor’s creditors, even if the debtor
was making such contributions prior to
bankruptcy. This was the approach taken by the
Ninth Circuit Bankruptcy Appellate Panel in In
re Parks,*® although Parks is now abrogated by
the Ninth Circuit’s Saldana decision. Parks
framed the relevant question as “what is ‘ex-
cluded’ from property of the estate under
§ 541(b)(7)(A) which also does not constitute
disposable income”?*” Parks read the hanging
paragraph’s reference to “such amount” as mean-
ing that only pre-petition contributions do not
constitute disposable income and declined to
extend § 541(b)(7) to the post-petition period.®®
In support of this reading of the statute, Parks
found it significant that § 1306(a)(2) makes a
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debtor’s post-petition earnings part of their
estate, yet nowhere does chapter 13 explicitly
exclude voluntary retirement contributions from
disposable income.*®

The Bankruptcy Court for the District of Mon-
tana came to a similar conclusion in In re Prigge,
holding that “disposable income” for chapter 13
purposes includes all voluntary retirement
contributions.®® Prigge read the hanging para-
graph in context, observing that it is placed in
the § 541 general provisions concerning the
contents of property of the estate. In this context,
the Prigge court reasoned, the hanging para-
graph has a very limited meaning: it is intended
only to protect amounts withheld by employers
from employees that are in the employer’s hands
at the time of filing.%'

Collier has criticized the approach of Prigge
and others, saying that it “makes no sense,
because any funds in the hands of the employer
as of the chapter 13 petition date would never be
considered to be disposable income, which only
includes income received by the debtor after the
petition is filed.”® In addition, Collier points out
that funds that have already been paid to the
debtor’s retirement account are separately ad-
dressed in other sections of the Code.®

SUMMING UP

What is clear from a review of these ap-
proaches is that § 541(b)(7)’s hanging paragraph
is not clear. There is no straightforward way to
read it; all of the approaches above “do some
violence to the text” of the statute.®® In Saldana,
however, the Ninth Circuit did find that the
hanging paragraph has a plain, unambiguous
meaning, and the next section discusses that
case.

THE SALDANA CASE

In Saldana, the Ninth Circuit became the
second circuit court to address the issue of
whether voluntary contributions to employer-
managed retirement plans are “disposable in-
come” in a chapter 13 bankruptcy. The Ninth
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Circuit held that such contributions are not
disposable income, reversing the district court
below.5®

In April of 2022, Jorden Saldana filed for
chapter 13 bankruptcy.®® When she initially
calculated her monthly disposable income, she
excluded $601 for qualified retirement
contributions.®”” Her first proposed plan, submit-
ted concurrently with her bankruptcy petition,
contemplated her unsecured creditors receiving
no repayment.®®

The chapter 13 trustee objected to this plan,
arguing that Saldana was not devoting all of her
disposable income to repaying her unsecured
creditors.®® Saldana then filed a declaration stat-
ing that she had reduced her voluntary retire-
ment contributions to $484 a month.”® After a
few more rounds of trustee objections and retire-
ment contribution re-calculations, the bank-
ruptcy court sustained the trustee’s objection to
Saldana’s plan, holding that Parks required
Saldana to count her voluntary retirement
contributions as disposable income.”" Saldana
subsequently updated her disposable income to
reflect only her retirement loan repayments and
filed a third amended plan, which contemplated
paying approximately 30% of her unsecured
debt.” The bankruptcy court confirmed this plan,
but Saldana appealed to the district court, which
affirmed the bankruptcy court.”® Saldana then
appealed to the Ninth Circuit.

Like the Sixth Circuit in Davis, the Ninth
Circuit did not reach a unanimous conclusion.
The majority looked at the hanging paragraph,
which has resulted in no fewer than four differ-
ent interpretations, and said, somewhat surpris-
ingly, that it was clear and unambiguous.™

According to the Ninth Circuit, the clear and
unambiguous interpretation of the statutory text
is that voluntary retirement contributions are
excluded from a debtor’s disposable income. The
Ninth Circuit held that the hanging paragraph
obviously and plainly provides that debtors can
exclude any amount of their voluntary retire-
ment contributions to employer-managed plans

© 2025 Thomson Reuters
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from their chapter 13 disposable income
calculation.”™

In support of its interpretation of the statu-
tory text, the Ninth Circuit majority looked to
congressional intent and canons of statutory
construction, neither of which would seem to be
necessary if the statute was truly clear and
unambiguous. The court first noted that its read
of the text is consistent with Congress’ intent
(with BAPCPA) to encourage chapter 13s over
chapter 7s, as allowing debtors to exclude their
retirement contributions from their disposable
income available to pay creditors undoubtedly
makes chapter 13 a more enticing option.” Next,
the court noted that, since the majority of pre-
BAPCPA courts had held that voluntary retire-
ment contributions were disposable income,
Congress intended to alter that consensus by
amending § 541.”” The court did not provide
much detail on why Congress sought to alter a
consensus on a chapter 13 topic via amendment
to a Code provision pertaining to property of the
estate.

The remainder of the majority opinion was
devoted to explaining why other interpretations
of the hanging paragraph are problematic. The
court first criticized the reasoning of those courts
holding that disposable income includes all vol-
untary retirement contributions by remarking
that courts following this interpretation read the
hanging paragraph in context—in the context of
§ 541, of chapter 13, and of the Code as a whole.”
These courts give the hanging paragraph a “very
limited meaning,” saying merely that it is in-
tended to protect amounts withheld by employ-
ers from employees that are in the employer’s
hands at the time of filing bankruptcy, prior to
remission of the funds to the plan.” The court
then remarked that, actually, this interpretation
does not give the hanging paragraph any
meaning.® The court downplayed the placement
of the hanging paragraph in chapter 5 of the
Bankruptcy Code, rather than in chapter 13,
where, it acknowledged, “the bulk of Chapter 13’s
disposable income analysis is dictated,” because
§ 541(b)(7) explicitly references § 1325.%



FEBRUARY 2025 | VOLUME 45 | ISSUE 2

But what about the “except that” language in
the hanging paragraph? Doesn’t that mean that
Congress meant to make the disposable income
exclusion an exception of some sort? No, said the
court. Congress uses “except that” throughout
the Code to mean “moreover,” or “and also.”® Nor
does the legislative history contain any language
that suggests Congress intended the hanging
paragraph to serve as an exception to the rest of
§ 541, however much the words “except that”
might indicate otherwise.®

Finally, the court sought to assuage the chap-
ter 13 trustee’s concerns that adopting this ap-
proach would upset the balance of interests be-
tween debtors and creditors and invite debtor
abuse by noting that there are limitations to its
holding. First, the types of retirement plan
contributions protected by the hanging para-
graph are generally subject to annual contribu-
tion limits.®® And second, all chapter 13 debtors
are subject to a good faith requirement.® Finally,
the court dismissed the remaining two ap-
proaches (described under “It Depends,” above)
by pointing out that they lack textual support in
the Bankruptcy Code.%

Judge Callahan, in dissent, criticized the ma-
jority for characterizing the hanging paragraph
as “unambiguous,” as well as the majority’s reli-
ance on canons of statutory construction to reach
a result “that is contrary to the general purpose
of the underlying statute.” Focusing on how vol-
untary retirement contributions are, well, “vol-
untary,” the dissent stressed that, since 2005,
both bankruptcy and circuit courts have found
the hanging paragraph to have four different
meanings, rendering it “truly ambiguous.”®®

In contrast to the majority, which sought to
give “real and substantial effect” to the hanging
paragraph, the dissent characterized it as “a
truly minor provision in a broader piece of
legislation, which most courts have found to be
incomprehensible.”®® Given that Congress’s
intent in enacting the “hanging paragraph” is
not obvious (through a lack of legislative his-
tory), the dissent urged an interpretation that
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“fits into, and complements, the other provisions
of bankruptcy law.” Overall, the dissent seemed
most inclined to adopt the “It Depends” ap-
proach, excluding from a debtor’s disposable
post-petition income contributions to a retire-
ment plan that are consistent with the debtor’s
contributions for six months prior to bankruptcy.
Though perhaps an imperfect read of the stat-
ute, the dissent defended this interpretation, say-
ing that it constitutes a “workable solution” that
recognizes the competing policy interests and is
consistent with the overall purpose of bankruptcy

law.®

IMPLICATIONS

The Ninth Circuit’s Saldana decision has sev-
eral important implications. First, chapter 13
debtors in the Ninth Circuit are now able to
make retirement contributions up to the limits
imposed by tax law, regardless of whether they
had made any contributions before bankruptcy,
and limited only by a good-faith analysis.®? Sal-
dana is very debtor friendly, and one hopes that
the majority is correct that sufficient safeguards
exist such that this decision does not open the
door to debtor abuse. Some courts have required
monitoring of the debtor’s post-petition retire-
ment contributions, such that if the debtor stops
making those contributions, the money ear-
marked for those contributions will instead be
directed to creditors.®

Even assuming (correctly, I hope) that Ninth
Circuit chapter 13 debtors will not abuse their
ability to make post-petition retirement contribu-
tions, Saldana is still important because it cre-
ates a split with the Sixth Circuit, laying “the
groundwork for the Supreme Court to grant
certiorari.”® Although the Supreme Court may
like nothing better than wading into the techni-
calities of the Bankruptcy Code to clear up a
bunch of conflicting statutory interpretations, it
seems to me that Congress is better positioned to
resolve this issue.

With the notable exception of the Ninth Cir-
cuit, courts and scholars almost always acknowl-
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edge that the hanging paragraph is “lousy
drafting.”®® Even Collier states that the hanging
paragraph’s appearance in § 541(b)(7) is “perhaps
poor drafting.”®® In saying that the hanging
paragraph is plain and unambiguous, Saldana
seems to be forgiving this sloppy drafting. Yet,
courts should not have to puzzle over the mean-
ing of these provisions when it seems fairly easy
for Congress to delete the hanging paragraph
and clarify its position by making a change to
chapter 13 itself.

Because the hanging paragraph is unclear,
every court’s interpretation of it requires some
manipulation of the text. Rather than allowing
the courts—and especially the Supreme
Court—to take up time and resources in wres-
tling with the problematic hanging paragraph—
and potentially to come up with further contor-
tions of the statute—Congress should fix the
problem that it has created. Regardless of what
Congress meant to do with the hanging para-
graph, it could clarify its meaning, and prefer-
ably do so in chapter 13 itself, though a legisla-
tive amendment. Hopefully, Congress will do so
soon; or at the very least, before my daughter
and her third-grade peers reach the age where
they can run for a congressional seat.

ENDNOTES:
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