Position Paper on Proposed 11 U.S.C. § 708 and Consumer Bankruptcy Attorney Fee Reform
Executive Summary
The National Bankruptcy Conference’s proposed § 708 seeks to address a real and persistent access-to-justice problem: many individuals cannot afford to file Chapter 7 bankruptcy because attorney’s fees must be paid upfront. While this proposal is thoughtful and well-structured, it does not fully account for the localized and structural realities of consumer bankruptcy practice, as reflected in the comments and perspectives NACBA has sought and received from dozens of its members across the country.
In jurisdictions such as North Carolina, the primary barrier to Chapter 7 is not cost alone, but the risk of losing non-exempt home equity due to inadequate homestead exemptions. In such jurisdictions, Attorney Fee Only (AFO) Chapter 13 cases are not a workaround—they are the appropriate and rational legal response.
By contrast, in states such as Texas, where the homestead exemption is effectively unlimited and wage garnishment is largely unavailable, the urgency to file bankruptcy is often reduced, and debtors may have greater ability to accumulate funds prior to filing. In still other jurisdictions—such as Michigan and Minnesota—where homestead exemptions are more reasonable and wage garnishment is permitted, the pressure to file quickly is more acute in order to avoid judgment liens and seizure of up to 25% of a debtor's paycheck, making bifurcated Chapter 7 fee arrangements or other alternatives more necessary.
I. The Access-to-Justice Problem
Many debtors delay filing bankruptcy due to inability to pay attorney’s fees. Others file pro se or are steered into Chapter 13 solely because it allows payment over time.
This can create inequitable outcomes and disproportionately affect vulnerable populations, including due to problems of implicit biases affecting chapter choice. As documented in Debt’s Grip (Lawless, Foohey, and Thorne) and reinforced by the ProPublica reporting on “When You Can’t Afford to Go Bankrupt,” financial constraints—and the systems built around them—can influence not only whether debtors file, but which chapter they are directed toward, with significant consequences for long-term financial outcomes.
II. Structural Limits of Current Law
Under current law, including Lamie v. U.S. Trustee and related jurisprudence, Chapter 7 attorneys must be paid in full prior to filing because unpaid prepetition fees are dischargeable. This creates a rigid and exclusionary system. It should, however, be noted that while Lamie precludes a debtor’s attorney fees from being paid from assets of the Chapter 7 bankruptcy estate, very few consumer Chapter 7 bankruptcy cases (particularly where the debtor was unable to pay the attorney fees in advance of filing) actually have assets for any party.
III. Risks of Existing Workarounds
Alternative fee arrangements—including bifurcation, third-party financing, and factoring—have led to significant legal and ethical concerns, including fee disgorgement and sanctions for noncompliance with disclosure requirements.
IV. Limitations of Proposed § 708
While § 708 would legitimize postpetition fee arrangements under court supervision, it does not address jurisdiction-specific realities such as inadequate exemptions or differing creditor remedies.

In states with insufficient exemptions, allowing bifurcation does not make Chapter 7 viable where risks of the liquidation of assets remains high.
V. Jurisdictional Realities and the Need for Multiple Structural Options
The central flaw in a uniform approach to Chapter 7 fee reform is the assumption that the primary barrier to filing is always the same. In practice, it is not.

Instead, chapter choice and fee structure are driven by three interrelated factors:

· Strength of homestead exemptions
· Availability of wage garnishment
· Urgency of creditor collection pressure

These factors vary significantly across jurisdictions and directly influence which fee structures are appropriate.

A. North Carolina: Weak Homestead, Low Garnishment Pressure → AFO Chapter 13
North Carolina presents a paradigm where:
· Homestead exemptions are relatively low. 
· Home values have increased substantially. 
· Wage garnishment is largely unavailable. 
The result is that many homeowners have non-exempt equity exposure without immediate collection pressure.
In this environment:
Chapter 7 is often inadvisable—not merely unaffordable.
Accordingly, Attorney Fee Only Chapter 13 cases serve as both:
· The asset protection mechanism (addressing non-exempt equity), and 
· The access-to-counsel mechanism (allowing fees to be paid over an extended period.) 
Here, AFO Chapter 13 is not a workaround, it is the correct structural response to state law.
B. Texas: Strong Homestead, No Garnishment → Reduced Urgency
Texas presents the opposite model:
· Effectively unlimited homestead exemption 
· No wage garnishment for most debts 
Debtors are often protected from both:
· Asset liquidation, and 
· Immediate income seizure 
As a result:
· The urgency to file bankruptcy is reduced. 
· Debtors may be able to accumulate funds to pay attorney fees upfront. 
· The need for bifurcation or alternative fee structures is less acute. 
This demonstrates that where both asset protection and income protection are strong, the access problem shifts from structural urgency to timing flexibility.

C. Michigan and Minnesota: Moderate Exemptions + Garnishment → Need for Flexibility
In jurisdictions such as Michigan and Minnesota:
· Homestead exemptions are adequate to protect the median home. 
· Wage garnishment is permitted. 
This creates a different dynamic pressure:
· Debtors face ongoing wage seizure. 
· Filing delay results in continuing financial harm 
· Saving upfront fees is often impractical. 
In these jurisdictions:
Speed of filing becomes critical.
Accordingly, bifurcated Chapter 7 fee arrangements, if properly supervised and regulated, may be essential to providing timely access to relief.
VI. Four Options That Courts Could Adopt 
Rather than a single statutory solution, reform should explicitly recognize and support four core options:
1. Attorney Fee Only Chapter 13
· Best suited for jurisdictions with weak exemptions
· Allows preservation of assets and payment of fees over time. 
· Presumption of conversion to Chapter 7 rather than dismissal for default in payment.
· Already integrated into local practice in many districts 
2. Bifurcated Chapter 7 (With Oversight and a Prohibition on Factoring)
· Appropriate where urgency is driven by garnishment or collection pressure. 
· Must include: 
· Full disclosure 
· Court review 
· Strict prohibition on factoring or fee-sharing 
3. Unpaid Chapter 7 Fees with a Co-Signer
· Reduces default risk. 
· Already used successfully in some jurisdictions 

4. Assignment of Cash Assets
· Aligns payment with actual liquidity events. 
· Examples include: 
· Recoverable garnished wages 
· Pending tax refunds: A possible mechanism may be the use of IRS Form 8888 to direct tax refunds into an attorney trust account, where funds remain property of the debtor but may be applied toward outstanding attorney fees.
Key Insight
No single option is universally appropriate—but each is essential in the right jurisdictional context.
VI. Economic Realities of Consumer Practice
Consumer bankruptcy attorneys face high default rates, delayed compensation, and significant administrative burdens associated with representing financially distressed clients. Unlike most areas of legal practice, they routinely represent individuals who, by definition, lack the ability to pay. Collection efforts are often impractical, ethically fraught, and economically inefficient, particularly when clients retain substantial leverage through bar complaints or public reviews.
These challenges are compounded by a broader structural shift. Over the past several decades, Congress and many states have significantly reduced funding for Legal Aid and civil legal services. As a result, many Legal Aid programs no longer provide meaningful bankruptcy representation, leaving a substantial gap in access to counsel. That gap has not disappeared—it has instead been transferred, without funding or formal acknowledgment, to private consumer bankruptcy attorneys.
Consumer attorneys cannot be expected to subsidize systemic underfunding of civil legal services.

This reality is thrown into even sharper relief when compared to compensation in other areas of bankruptcy practice—particularly Chapter 11 corporate reorganizations. In those cases:
· Attorneys for debtors, committees, and secured creditors are routinely compensated at market rates.
·  Fees are paid from estate assets, often on a current basis.
· Compensation is viewed as essential to ensuring competent representation in complex financial matters.
By contrast, consumer bankruptcy attorneys—who often face equally complex legal issues, high-volume caseloads, and adversaries represented by sophisticated counsel for financial institutions—are expected to operate under a system that:
· Requires payment in advance or risks nonpayment entirely.
· Discourages fee flexibility through discharge rules.
· Impose heightened scrutiny without corresponding compensation structures.

This disparity is not merely academic. It has real consequences for the quality and availability of representation.

It is vital to ensure that consumer debtor attorneys are adequately compensated:
· To reflect the difficulty and importance of representing financially vulnerable individuals
· To attract and retain competent lawyers capable of zealously and effectively opposing government attorneys and well-funded counsel for banks, credit card companies, mortgage lenders and servicers, and other financial institutions.
· To maintain the integrity and adversarial balance of the bankruptcy system

Moreover, bringing new attorneys into the consumer bankruptcy bar—particularly attorneys from diverse backgrounds—requires a sustainable economic model. The barriers to entry are significant:

· Startup costs for establishing a consumer bankruptcy practice.
· Training and expertise required to navigate an increasingly complex statutory framework.
· The economic risk is associated with delayed or uncertain payment.

Spreading fees over time, while potentially increasing access for clients, further erodes the real value of those fees due to:

· Default risk
· Administrative costs
· The time value of money

Without adequate compensation structures, the system risks discouraging new entrants into the consumer bar and driving experienced practitioners out of it.

Expanding access to bankruptcy relief must not come at the cost of weakening the consumer bankruptcy bar itself.

Because when competent consumer attorneys are no longer available, access to justice does not improve, it deteriorates.
VII. Policy Recommendations
I would  recommend:
1. Development of a Best Practices White Paper rather than immediate statutory change
2. Local flexibility in adopting fee structures
3. Preservation of AFO Chapter 13 models where appropriate
4. Strict safeguards against abusive financing arrangements
5. Data collection to assess outcomes and impacts.
Conclusion
A uniform national approach risks addressing the wrong problem in many jurisdictions. Consumer bankruptcy practice is inherently local, and effective reform must reflect that reality.
Access to bankruptcy relief depends not only on attorney fee structure, but on exemptions, creditor remedies, and local economic conditions.


NACBA stands ready to continue working with Congress and stakeholders to develop solutions that expand access while preserving the integrity and sustainability of consumer bankruptcy practice.
