
The Bankrupt Tenant: 
Implications of the Automatic Stay in Eviction Proceedings 

Aubrey L. Thomas1 & Sydney Ramirez2 
 

TABLE OF CONTENTS 
 
INTRODUCTION ........................................................................................................................................ 1 
I. THE AUTOMATIC STAY ............................................................................................................... 1 

A. The subsections provide independent protection. ............................................................................ 2 
B. The Fulton–Cardova subsection-specific approach provides overlapping 

protections for the debtor-tenant. ..................................................................................................... 3 
II. THE BAPCPA EXCEPTIONS FOR RESIDENTIAL LEASES ..................................................... 6 

A. The Judgment Exception provides limited relief to the diligent landlord. ....................................... 6 
B. The Endangerment Exception applies to situations where the debtor endangered the premises. .... 8 

III. RESIDENTIAL LEASES UNDER § 365 ....................................................................................... 9 
A. Has the lease expired? ...................................................................................................................... 9 
B. Rejection of an unexpired lease does not necessarily impact the application of the automatic stay.

 ....................................................................................................................................................... 11 
C. Even if a “deemed rejected” lease is no longer property of the estate, 

the automatic stay still applies. ...................................................................................................... 12 
IV. TREATMENT OF LEASEHOLD INTERESTS UNDER § 362(a) .............................................. 13 

A. The expired or terminated lease extinguishes the contract, 
but a leasehold interest may remain. .............................................................................................. 14 

B. Courts are divided about whether landlord remedies follow the lease out of the estate. ............... 15 
C. The property-of-the-estate question is a red herring. ..................................................................... 16 

CONCLUSION ........................................................................................................................................... 18 
  

 
1 Aubrey L. Thomas serves as a bankruptcy judge for the Western District of Texas and sits in the San Antonio division. 
The Fifth Circuit appointed Judge Thomas in April 2026.  
2 Sydney Ramirez is a law clerk to Judge Aubrey L. Thomas, United States Bankruptcy Judge for the Western District 
of Texas in San Antonio. Sydney previously clerked for the Honorable Craig A. Gargotta, Chief United States 
Bankruptcy Judge for the Western District of Texas, from 2025 until his retirement in 2026.  



1 
 

The Bankrupt Tenant: Implications of the Automatic Stay in Eviction Proceedings3  

INTRODUCTION 

When a residential tenant files for bankruptcy, their landlord confronts a deceptively simple 
question: can I evict? The answer depends on a web of intersecting Bankruptcy Code provisions: the 
automatic stay under 11 U.S.C. § 362(a),4 the exceptions under § 362(b)(22) and (23), the assumption-or-
rejection framework of § 365, and the treatment of rejection damages under § 502(g). These provisions are 
also layered on top of state-law eviction procedures that vary significantly in the notice periods required 
before a landlord may file for eviction after nonpayment and the procedural steps required to obtain and 
execute a judgment for possession.5 

And despite numerous cases that attempt to adequately define the metes and bounds of the 
automatic stay, its application to the landlord-tenant relationship continues to vex those seeking to regain 
possession of their residential real property after the tenant files bankruptcy.6 The timing of the bankruptcy 
filing adds another layer of complexity, whether it occurs after a few missed rent payments, after eviction 
proceedings have commenced, or after a writ of possession has been issued. Landlords seeking to regain 
possession of their real estate from a person in bankruptcy must carefully consider the scope and application 
of the automatic stay before taking any action, or risk sanctions for violating it.   

This Article argues that the stay applies to the debtor-tenant even when the property the debtor 
occupies is not part of the bankruptcy estate and proceeds in five parts. First, Part I examines the statutory 
landscape of § 362(a), drawing the critical distinction between its subsections that protect the debtor 
personally and those that protect the property of the estate.7 Part II takes a brief detour to discuss the 
Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA) exceptions for residential 
evictions, codified under § 362(b)(22) and (b)(23), and the potential cure mechanisms codified under 
§ 362(l)–(m). Part III then turns to the treatment of residential leases under § 365 and its impact on the 
automatic stay analysis.8  

Part IV examines the distinction between the lease contract and the leasehold interest, the 
overlapping bases for stay protection under §§ 362(a)(1), (a)(3), and (a)(6), and the division among courts 
over whether landlord remedies follow the lease out of the estate. This Part contends that, in most cases, 
the estate-property analysis is a red herring because the debtor-protection provisions of the Code operate 
independently of whether the leasehold interest remains property of the estate. The Article concludes with 
practical implications for debtors’ counsel, landlords’ counsel, and the bench, including strategic 
considerations for residential leases in bankruptcy, the imperative of seeking stay relief even when the 
property appears to fall outside the estate, and the reality that landlords continue to provide post-petition 
value to the debtor-tenant. 

I. THE AUTOMATIC STAY 

When a debtor files a bankruptcy petition, the Bankruptcy Code creates an “estate” comprised of 
“all legal and equitable interests of the debtor.”9 The bankruptcy petition automatically “operates as a stay” 

 
3 The ideas expressed in this Article are those of the Authors and do not represent the opinions or positions of the 
United States Bankruptcy Court, any judge, or the federal judiciary. 
4 Unless otherwise indicated, all section references are to title 11 of the United States Code. 
5 See LSC Eviction Laws Database, LEGAL SERVS. CORP., https://www.justia.com/real-estate/landlord-tenant/eviction-
forms-50-state-resources/ [https://perma.cc/WG2Z-QQUZ].  
6 Although the automatic stay certainly has implications in commercial real estate and in post-foreclosure holdovers, 
this Article focuses primarily on residential real property and the relationships between individual consumer debtors 
who enter into lease agreements with the owners of residential real property. 
7 Compare 11 U.S.C. §§ 362(a)(1), (a)(2), and (a)(6) (prohibiting acts “against the debtor”), with §§ 362(a)(3), (a)(4), 
and (a)(5) (prohibiting acts against “property of the estate”).  
8 Mission Prod. Holdings, Inc. v. Tempnology, LLC, 587 U.S. 370, 372 (2019). 
9 11 U.S.C. § 541(a)(1).  
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against creditors’ “efforts to collect prepetition debts outside the bankruptcy forum.”10 The Code includes 
an enumerated list of prohibited acts, including an act “to recover a claim against the debtor that arose 
before the commencement of the case” and “any act to collect, assess, or recover a claim that arose before 
the commencement of the case.”11 

The “automatic stay” is one of the most fundamental protections afforded to a debtor under the 
Bankruptcy Code.12 The stay arises immediately upon the filing of a petition and operates against all 
entities.13 The automatic stay “serves the debtor’s interests by protecting the estate from dismemberment” 
and “benefits creditors as a group by preventing individual creditors from pursuing their own interests to 
the detriment of the others.”14 Individual debtors who are injured by any willful violation of the stay “shall 
recover actual damages, including costs and attorneys’ fees, and in appropriate circumstances, may recover 
punitive damages.”15  
 The automatic stay’s purpose is to give debtors “a breathing spell” from their creditors, allow 
debtors “to attempt repayment or reorganization plans, or simply be relieved of the financial pressures that 
drove [them] into bankruptcy.”16 But § 362(a) is not one rule. Section 362(a) comprises a series of distinct 
prohibitions, each with its own operative language and objective.17 Understanding which subsections 
protect the debtor, and which protect estate property, is the threshold inquiry in any dispute over the stay’s 
applicability in the residential lease context. A debtor who lives in property that is not part of the bankruptcy 
estate creates an issue for landlords who may assume the automatic stay does not apply to their acts.18 
Although the property may not be subject to stay protection, the debtor is protected in their individual 
capacity. Residential leases, therefore, create complications for debtor-tenants and landlords in bankruptcy 
under §§ 362 and 365. 

A. The subsections provide independent protection. 

Section 362(a) enumerates eight categories of acts that the bankruptcy petition stays.19 Six of the 
eight categories are relevant here, and those six can be divided into two groups: one targeting acts against 
the debtor and the other targeting acts against property.  

The first group that targets acts against the debtor includes §§ 362(a)(1), (a)(2),20 and (a)(6).21 
Section 362(a)(1) stays “the commencement or continuation, including the issuance or employment of 
process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have 
been commenced” pre-petition, “or to recover a claim against the debtor that arose” pre-petition.22 

 
10 11 U.S.C. § 362(a); City of Chicago v. Fulton, 592 U.S. 154, 156 (2021). 
11 11 U.S.C. §§ 362(a)(1), (a)(6).  
12 S. Rep. No. 95-989, at 54 (1978) (“It stops all collection efforts, all harassment, and all foreclosure actions.”). 
13 11 U.S.C. § 362(a). 
14 Fulton, 592 U.S. at 157. 
15 11 U.S.C. § 362(k)(1).  
16 S. Rep. No. 95-989, at 54–55 (1978). 
17 Section 362 also contains exceptions in which the automatic stay does not apply. 11 U.S.C. § 362(b). 
18 E.g., In re Brown, No. 26-50146-alt (May 22, 2026), ECF No. 34; see Kathryn A. Coleman et al., Halting the Race 
to the Courthouse, AM. BANKR. INS. L.J., June 2012, at 14, 105 (“[T]he sanctity of the automatic stay takes 
precedence . . . and must be enforced absent legislative action to the contrary.”).  
19 11 U.S.C. §§ 362(a)(1)–(8). 
20 11 U.S.C. § 362(a)(2) provides overlapping protection for the debtor and the property of the estate from enforcement 
of a judgment obtained pre-petition. 
21 11 U.S.C. §§ 362(a)(1), (a)(2), (a)(6). 
22 11 U.S.C. § 362(a)(1). The Bankruptcy Code defines “claim” as the: 

(A) right to payment, whether or not such right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, 
secured, or unsecured; or (B) right to an equitable remedy for breach of performance if such 
breach gives rise to a right to payment, whether or not such right to an equitable remedy is 
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Section 362(a)(2) stays “the enforcement, against the debtor, or against property of the estate, of a judgment 
obtained” pre-petition.23 Section 362(a)(6) stays “any act to collect, assess, or recover a claim against the 
debtor that arose” pre-petition.24 In each of these subsections, the phrase “against the debtor” operates as a 
protection against a creditor’s action directed at the debtor, regardless of whether the property involved is 
a part of the bankruptcy estate.  

The second group, which targets acts against estate property, includes §§ 362(a)(2), (a)(3), (a)(4), 
and (a)(5).25 Section 362(a)(3) stays any act to obtain possession of or from property of the estate, or to 
exercise control over property of the estate.26 Section 362(a)(4) stays “any act to create, perfect, or enforce 
any lien against property of the estate.”27 And § 362(a)(5) stays “any act to create, perfect, or enforce against 
property of the debtor any lien to the extent that such lien secures a claim that arose” pre-petition.28 Similar 
to the first group, these subsections all focus on actions directed at “property of the estate.” Because one of 
the main goals of bankruptcy is to provide the orderly liquidation of nonexempt property to provide 
recovery to creditors,29 the protections afforded to property of the estate are naturally front and center in a 
bankruptcy case. But as detailed below, that focus should not cause a party to overlook the various 
protections afforded under each subsection to both property and the debtor individually. 

B. The Fulton–Cardova subsection-specific approach provides overlapping protections for the 
debtor-tenant. 

Congress created the automatic stay’s structural division to create six separate prohibitions with six 
separate objectives.30 As the Supreme Court has recognized, “The canon against surplusage is strongest 
when an interpretation would render superfluous another part of the same statutory scheme.”31 And 
although the question in City of Chicago v. Fulton was narrow, the Supreme Court’s reasoning reinforces a 
structural reading of § 362(a).32 

The issue in Fulton was whether an entity violates § 362(a)(3) “by retaining possession of a debtor’s 
property after a bankruptcy petition is filed.”33 The Court held that passive retention of property already in 
the creditor’s possession does not violate the automatic stay under § 362(a)(3).34 The Court looked at the 
operative words of the subsection to reason that § 362(a)(3)’s prohibitions on acts “to exercise control over 
property of the estate” require “affirmative acts that would disturb the status quo of estate property as of 
the time when the bankruptcy petition was filed.”35 

 
reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured, 
or unsecured. 

11 U.S.C. § 101(5). 
23 11 U.S.C. § 362(a)(2).  
24 11 U.S.C. § 362(a)(6).  
25 11 U.S.C. §§ 362(a)(3), (a)(4), (a)(5). 
26 11 U.S.C. § 362(a)(3). 
27 11 U.S.C. § 362(a)(4).  
28 11 U.S.C. § 362(a)(5).  
29 Schimmelpenninck v. Byrne (In re Schimmelpenninck), 183 F.3d 347, 351 (5th Cir. 1999). 
30 Cf. Comment, Halloran Hoffmann, Affirmative Acts, Passive Retention, and Exercising Control: Applying City of 
Chicago v. Fulton to Related Provisions of the Automatic Stay, 73 AM. U.L. REV. F. 129, 154–55 (2024) (“The 
precedential value of Fulton rests not in its ultimate holding, but in the methodical analysis and reasoning employed 
by the Court to reach its decision.”).  
31 City of Chicago v. Fulton, 592 U.S. 154, 159 (2021) (quoting Yates v. United States, 574 U.S. 528, 543 (2014)).  
32 Id. at 156. 
33 Id. 
34 Id. at 162 (Sotomayor, J., concurring). 
35 Id. at 158 (majority opinion).  
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Fulton is significant for its method, rather than its holding.36 The Court analyzed the operative 
words of § 362(a)(3) and examined what “exercise control” means textually.37 The Court treated subsection 
(a)(3) as doing its own work, within its own scope, defined by its own language.38 Justice Sotomayor’s 
concurrence went even further.39 She emphasized that the Court’s holding was limited to § 362(a)(3), and 
creditors “may very well” violate other provisions of § 362(a).40  

Fulton’s analytical framework was put to the test almost immediately in Cordova v. City of Chicago 
(In re Cordova).41 The issue that arose in that case did so precisely because Fulton was limited to 
§ 362(a)(3).42 In Cordova¸ the chapter 13 debtors whose vehicles were impounded by the City of Chicago 
alleged that the City’s refusal to return the vehicles violated the automatic stay.43 After Fulton closed the 
door on the “exercise control” theory under § 362(a)(3), the plaintiffs in Cordova amended their complaint 
to allege violations under §§ 362(a)(4), (6), and (7) instead.44 The City moved to dismiss, arguing that 
Fulton’s reasoning that the stay requires an “affirmative act” beyond passive retention should be extended 
across the board to all subsections of § 362(a).45  

The Cordova court explained that although the stay imposed by § 362(a) is generally “seen 
narrowly as a tool to protect debtors, the automatic stay is actually both that and a broader protection in 
favor of creditors.”46 And the phrase “to exercise control” is unique to § 362(a)(3).47 It does not appear in 
(a)(4), (a)(6), or (a)(7). Because each subsection has “its own unique wording and therefore its own unique 
predicates,” the court held that each must be analyzed independently.48 Cordova establishes that each 
subsection of 362(a) must be analyzed on its own terms, with its own operative language.49 By considering 
the application of other subsections of § 362(a), Cordova found that the identical conduct by the City in 
Fulton violated the automatic stay.50 

Two features of the Cordova analysis are particularly relevant to the residential lease context. First, 
the court recognized that although 362(a)’s subsections “prohibit different kinds of acts, there is clear 
overlap between the provisions.”51 This overlap is at work when a landlord seeks to evict a debtor-tenant; 
the eviction may implicate (a)(3) to the extent that the leasehold interest is property of the estate, and 

 
36 Hoffmann, supra note 28, at 164 (arguing Fulton’s legal analysis is transferable and applicable to other provisions 
of § 362(a)).   
37 See Fulton, 592 U.S. at 158 (citation omitted) (“To ‘exercise’ in the sense relevant here means ‘to bring into play’ 
or ‘make effective in action.’ And to ‘exercise’ something like control is ‘to put in practice or carry out in action.’”). 
38 See Cordova v. City of Chicago (In re Cordova), 635 B.R. 321, 336–37 (Bankr. N.D. Ill. 2021) (explaining overlap 
of § 362(a)’s subsections does not foreclose their individual prohibitions). 
39 Fulton, 592 U.S. at 162 (Sotomayor, J., concurring).  
40 Id. at 163.  
41 In re Cordova, 635 B.R. 321. 
42 Id. at 336. While the original complaint in Cordova was pending, the Supreme Court issued its opinion in Fulton, 
prompting the plaintiff to amend its complaint.  
43 Id. at 331–32. 
44 Id. at 337–38. 
45 Id. at 329. 
46 Id. at 336. 
47 Id. at 343. 
48 Id. at 337. 
49 “Each subsection of section 362(a) does, however, have its own unique wording and therefore its own unique 
predicates.” Id. 
50 Although this may seem surprising at first blush, this is a perfect example of the party presentation rule at play. In 
Fulton, the issue before the Court was only the application of § 362(a)(3). In Cordova, the debtor raised the in 
personam protections of §§ 362(a)(4) and (6). And as the Supreme Court recently reminded parties, a court should not 
grant relief on a claim that a party never asserted. See Clark v. Sweeney, 607 U.S. 7, 9 (2025) (“To put it plainly, courts 
‘call balls and strikes’; they don’t get a turn at bat.” (quoting Lomax v. Ortiz-Marquez, 590 U.S. 595, 599 (2020)). 
51 Id. at 337 (quoting In re Oakhurst Lodge, Inc., 582 B.R. 784, 796 (Bankr. E.D. Cal. 2018)) (alteration in original) 
(“[A] single act can violate both the in rem rights of the estate and the in personam rights of the debtor.”).  
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contemporaneously implicates (a)(1) as a proceeding against the debtor and (a)(6) as an act to collect a 
claim against the debtor.  

Second, the Cordova court explained that “[j]ust because property is involved, . . . does not mean 
that a creditor’s actions are not as against the debtor personally.”52 The court relied on the Seventh Circuit’s 
decision in Kuehn, where a university refused to release a transcript to a student-debtor.53 The university 
was held to have violated § 362(a)(6) because the refusal was motivated by the desire to collect on a 
prepetition debt.54 Similarly, in Radcliff, the Seventh Circuit found that a creditor’s letter threatening to 
exercise setoff rights until a debtor paid a prepetition debt constituted a coercive act to induce payment in 
violation of (a)(6).55 The Cordova court found these holdings controlling: the City’s retention of the vehicles 
was directed at compelling payment of a prepetition debt, so the conduct fell within (a)(6)’s prohibition 
regardless of how it fared under (a)(3).56  

The same logic applies with full force to residential lease disputes.57 When a landlord serves a 
notice to vacate, files an eviction proceeding, or otherwise contacts the debtor to demand that the debtor 
leave the property, these actions are directed at the debtor, not an abstract property interest. The protections 
of the automatic stay for debtor-tenants survive even where the property-of-the-estate analysis under (a)(3) 
is unfavorable. Courts that have analyzed whether a landlord’s eviction of a debtor-tenant violates the 
automatic stay typically frame their analysis under § 362(a)(3): is the leasehold interest “property of the 
estate”?58 If the answer is yes, the stay applies; if no, it does not. But courts that treat the (a)(3) inquiry as 
dispositive in the residential lease context commit the same analytical error the City urged in Cordova, 
which collapses all of 362(a) into a single subsection and ignores the independent, debtor-centered 
protections. Phone calls, emails, and notices to vacate the premises could be acts, or the employment of a 
process of an act “against the debtor.”59 Even a single invoice sent to a debtor after the creditor receives 
notice of the bankruptcy filing can violate the stay.60 

Although this Article highlights the independent operative language of each subsection, it bears 
emphasis that all subsections of 362(a) work together to provide a comprehensive “breathing space” for the 
debtor.61 Overlap in the subsections’ applications is not only natural but also reflects legislative drafting 
intended to ensure that creditor action against the debtor or the estate does not fall outside the scope of the 

 
52 Id. at 338. 
53 Id. (citing In re Kuehn, 563 F.3d 289 (7th Cir. 2009)).  
54 In re Kuehn, 563 F.3d at 292–93.  
55 In re Radcliffe, 563 F.3d 627, 631 (7th Cir. 2009).  
56 In re Cordova, 635 B.R. at 338. 
57 See, e.g., In re Salov, 510 B.R. 720, 726-27 (Bankr. S.D.N.Y. 2014) (finding first that the eviction proceeding 
violated the stay as an act “against the debtor” under § 362(a)(1) before turning to the additional violation of 
§ 362(a)(3) against property of the estate). 
58 11 U.S.C. § 362(a)(3); see, e.g., Premier Auto. Servs., Inc. v. Flanagan (In re Premier Auto. Servs., Inc.), 492 F.3d 
274, 281 (4th Cir. 2007) (finding a possessory interest in an expired nonresidential lease is not property of the estate); 
Cal. Sec. Mgmt. Corp. v. Kennedy (In re Kennedy), 39 B.R. 995, 997 (C.D. Cal. 1984) (finding the automatic stay did 
not apply to the creditor’s eviction of the debtor because the debtor had no property right in the nonresidential property 
at issue). But see Omni Int’l, Ltd. v. Mimi’s of Atlanta, Inc. (In re Mimi’s of Atlanta, Inc.), 5 B.R. 623, 628–29 (Bankr. 
N.D. Ga. 1908) (finding debtor’s tenancy at sufferance in the nonresidential lease constituted an equitable interest for 
§ 362(a) protection).  
59 See, e.g., Jacobs v. Honda Fed. Credit Union (In re Jacobs), 321 B.R. 451, 453 (Bankr. N.D. Ohio 2004) (citing In 
re Grau, 172 B.R. 686, 690 (Bankr. S.D. Fla. 1994)) (“While in effect, the automatic stay of § 362(a) enjoins all debt 
collection efforts against a debtor. The scope of this injunction is broad and includes even informal contact initiated 
by a creditor such as phone calls or dunning letters.”); see also Carrasquillo Gonzalez v. P.R. Treasury Dep’t (In re 
Carrasquillo Gonzalez), 532 B.R. 1, 8–9 (Bankr. D. P.R. 2012) (discussing that mere notices of delinquent taxes do 
not violate the stay so long as they do not include threatened collection action against the debtor). 
60 Defeo v. Winyah Surgical Specialists, P.A. (In re Defeo), 635 B.R. 253, 263–65 (Bankr. D. S.C. 2022). 
61 Krueger v. Torres (In re Krueger), 812 F.3d 365, 373 (5th Cir. 2016). 
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stay.62 Overlap should not be mistaken for redundancy, and the applicability of one subsection should never 
limit the applicability of another.63 

II. THE BAPCPA EXCEPTIONS FOR RESIDENTIAL LEASES 

The broad protections of the automatic stay are not without exceptions, and two such exceptions 
may apply to a landlord seeking to regain possession of their real property. In 2005, Congress enacted 
BAPCPA, which, among its many amendments to the Bankruptcy Code, carved out two narrow exceptions 
to the automatic stay for residential evictions and introduced a mechanism for limiting the stay’s duration 
when debtors file successive cases.64 These “Eviction Exceptions” codified at §§ 362(b)(22) and (b)(23) 
represent the only circumstances in which a landlord may proceed against a debtor-tenant without first 
obtaining stay relief from the bankruptcy court.65 But as numerous courts have addressed, a landlord who 
relies on an Eviction Exception without first seeking a “comfort order” from the bankruptcy court finding 
that the exception applies proceeds at their own peril, risking a stay violation and the attendant sanctions.66  

A. The Judgment Exception provides limited relief to the diligent landlord. 

Section 362(b)(22) provides that:  

[S]ubject to subsection (l), under subsection (a)(3), of the continuation of any 
eviction, unlawful detainer action, or similar proceeding by a lessor against a debtor 
involving residential property in which the debtor resides as a tenant under a lease 
or rental agreement and with respect to which the lessor has obtained before the date 
of the filing of the bankruptcy petition, a judgment for possession of such property 
against the debtor[.]67 

This “Judgment Exception” is narrow in two independent respects.68 First, it requires that the landlord, 
before the debtor filed the bankruptcy petition, obtained a judgment for possession, not merely commenced 
an eviction proceeding or served notice to vacate. Thus, a landlord who has filed an eviction action but has 
not yet obtained a judgment for possession when the debtor files a petition is subject to the automatic stay; 
the landlord may not continue the eviction proceeding, seek a default judgment, or obtain a writ of 
possession without first moving for stay relief under § 362(d). In other words, the Judgment Exception 
rewards only the diligent landlord who has prosecuted the eviction to judgment before the debtor seeks 
bankruptcy protection and offers nothing to the landlord who is still mid-litigation when the petition is filed.  

Second, the exception only applies to (a)(3), which is the prohibition on acts to obtain possession 
or exercise control over property of the estate.69 The implications of this limitation are significant. As Part I 
of this Article establishes, an eviction proceeding is not only an act to obtain possession of estate property 
under (a)(3), but it is also a proceeding against the debtor under (a)(1), enforcement of a judgment against 
the debtor under (a)(2), and an act to collect a claim against the debtor under (a)(6).70 

 
62 Bayview Loan Servicing LLC v. Fogarty (In re Fogarty), 39 F.4th 62, 74 (2d Cir. 2022) (“Indeed, a congressional 
desire for comprehensiveness may lead the drafters of legislation to craft provisions that intentionally overlap to some 
extent in an attempt to avoid any inadvertent gaps.”). 
63 Id.  
64 David Koha, Eviction Proceedings and the Automatic Stay, in NORTON ANNUAL SURVEY OF BANKRUPTCY LAW 
Part II, § 14 (2012).  
65 Id.  
66 See discussion infra Section II.B. 
67 11 U.S.C. 362(b)(22).  
68 In re Williams, 371 B.R. 102, 106 (Bankr. E.D. Penn. 2007).  
69 Locali Mgmt. Grp., LLC v. Rodriguez (In re Rodriguez), No. 25-bk-1052, 2026 WL 2014307, at *16 (B.A.P. 9th Cir. 
July 10, 2026) (Niemann, J., concurring).  
70 See discussion supra Part I.  
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The Judgment Exception only lifts the (a)(3) stay and allows the landlord to proceed with obtaining 
possession of the property to the extent that the property is property of the estate.71 But it leaves the other 
stay provisions untouched. So, the eviction proceeding, insofar as it is directed at the debtor personally, 
naming the debtor as defendant, seeking relief against the debtor, enforcing a judgment against the debtor, 
remains stayed under those independent subsections. This makes logical sense because the Judgment 
Exception is intended to apply only to landlords who have gone through the entire process to regain 
possession of the premises but for executing (usually through the sheriff) the actual act of evicting.72 If any 
further relief needs to be sought in court to effectuate an eviction or the landlord’s possession, then this 
exception cannot apply. Simply put, if a landowner needs anything more than simply to take possession of 
the real estate, the Judgment Exception probably does not apply.  

Because of the narrow scope of subsection (b)(22), it is wise for a party to seek a “comfort order” 
from the bankruptcy court, confirming that the automatic stay does not, in fact, apply to the eviction action 
before evicting the debtor.73 Indeed, even if a landlord believes in good faith that it has the right to proceed 
with eviction under the Judgment Exception, the court may still find a violation of the stay and award the 
debtor damages.74 The structural analysis of § 362(a) developed in Part I of this Article and from the 
subsection-specific approach confirmed in Fulton and applied in Cordova instructs a subsection-specific 
reading of 362(b)(22). If each subsection of 362(a) has its own operative language, then each exception 
under § 362(b) must be read against the specific subsection that it references. In § 362(b)(22), Congress 
specified that it operates in connection with subsection(a)(3); it did not write “under subsection (a)” or 
“notwithstanding subsections (a)(1) through (a)(6).”  

Even setting aside the textual limitation, § 362(b)(22) is subject to the debtor’s cure rights under 
§ 362(l). Congress provided “elaborate procedural mechanisms” that soften the effect of the (b)(22) 
exception.75 It establishes a two-step certification process through which a debtor may preserve the 
automatic stay even where the landlord holds a prepetition judgment for possession.76 First, the debtor-
tenant may avoid the operation of the Judgment Exception for thirty days following the petition if the debtor 
(1) “files the petition and serves upon the lessor a certification under penalty of perjury that under applicable 
nonbankruptcy law the debtor may cure the default”;77 and (2) “deposits with the bankruptcy court clerk all 
rent due to the landlord within the thirty-day period following the bankruptcy filing.”78 Courts refer to this 

 
71 Some practitioners suggest that courts should avoid this “absurd” result and “apply the Eviction Exceptions in a 
way that affords landlords the relief intended by Congress, but “should not apply an interpretive solution that weakens 
the broad protections of the other subsections.” See Koha, supra note 62 (discussing the two conflicting interpretations 
of the eviction exceptions). The statutory interpretation issue regarding the Eviction Exceptions is beyond the scope 
of this Article. See In re Williams, 371 B.R. 102 (Bankr. E.D. Penn. 2007), for further discussion. 
72 See, e.g., CAL. GOV’T CODE § 26608 (West 2026) (“The sheriff shall serve all process and notices in the manner 
prescribed by law.”). 
73 E.g., In re Comrie, Case No. 25-12213, 2026 WL 1276939, at *3 (Bankr. S.D.N.Y. May 8, 2026) (granting the 
landlord’s motion for a comfort order that the automatic stay never arose).  
74 E.g., Locali Mgmt. Grp., LLC (In re Rodriguez), Case No. 25-bk-10852, 2026 WL 2014307, at *6–10 (B.A.P. 
9th Cir. July 10, 2026) (affirming the bankruptcy court’s award of $30,000 in damages to a debtor against her landlord 
for a willful violation of the automatic stay, after determining the subsection (b)(22) exception did not apply); In re 
Resnicow, Case No. 24-10354, 2024 WL 1773433, at *2 (Bankr. S.D.N.Y. Apr. 24, 2024) (“It therefore is inescapable 
that [the landlord] has violated the automatic stay, although the Court does not question the sincerity of its belief 
that 11 U.S.C. § 362(b)(22) authorized its actions. The case thus presents yet another cautionary tale regarding the 
sweep of the automatic stay and the importance of proceeding with caution and Court authorization in the absence of 
well-founded certainty that the stay does not apply.”). 
75 In re Williams, 371 B.R. at 107–08. 
76 Id. at 106. 
77 Courts have held that (b)(l) only applies to monetary defaults. See In re Griggsby, 404 B.R. 83, 88 (Bankr. S.D.N.Y. 
2009) (concluding § 362(l)’s cure mechanism was inapplicable because the prepetition judgment of possession was 
based on a non-monetary default that cannot be cured by payment of money).  
78 Id.  
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step as the “Initial Certification.”79 Second, if the debtor complies with the Initial Certification, the debtor 
may cure the entire default leading to the judgment by providing a “Final Certification.”80  

If the debtor fails to perform either the Initial or Final Certification—or if the creditor objects to 
the certification—the stay exception under § 362(b)(22) “shall apply immediately.”81 The Clerk of the Court 
must then “immediately serve upon the lessor” a certified copy of the court’s order indicating that the debtor 
failed to perform the certification process.82 But if the landlord continues with eviction after the court 
upholds its objection to the debtor’s attempt at certification, “the landlord could violate stays of 
paragraphs(s) (1), (2), (4)–(8) of § 362(a) unless some other exception applies.”83 

In theory, the 362(l) mechanism is a balanced compromise: it protects the debtor who has the means 
and the good faith to cure the default while permitting the landlord to proceed against the debtor who cannot 
or will not pay.84 In practice, however, the mechanism imposes significant burdens on the debtor, making 
compliance difficult. The threshold requirement that the debtor certify the availability of a cure right under 
“nonbankruptcy law applicable in this jurisdiction” makes § 362(l) dependent on state law in a way that 
may create jurisdictional disparities.85 Some states, for example, allow tenants to cure a monetary default 
and reinstate a lease even after a judgment for possession has been entered; others do not.86 

In jurisdictions where state law does not provide a post-judgment right to cure, the 362(l) 
mechanism is unavailable regardless of the debtor’s ability and willingness to pay.87 The debtor in such a 
jurisdiction does not have the benefit of the stay the moment the landlord obtains a prepetition judgment, 
with no opportunity to cure. The result is entirely jurisdictional. A debtor in New York may have cure rights 
that a debtor in another state does not,88 and it sits uneasily with the Bankruptcy Clause’s mandate of 
“uniform Laws on the subject of bankruptcies.”89 

Additionally, the requirement that the debtor deposit all rent coming due during the thirty-day 
period at the time the petition is filed presupposes that the debtor has funds available on the date of filing. 
For many debtors, this is unrealistic; the debtor who files for bankruptcy because she cannot pay rent is 
unlikely to have a month’s rent available for deposit with the clerk on the same day.90  

B. The Endangerment Exception applies to situations where the debtor endangered the 
premises. 

Section 362(b)(23) provides a second exception for evictions based on the debtor’s endangerment 
of the property or the illegal use of controlled substances on the property. Like (b)(22), this “Endangerment 

 
79 Id. 
80 Id. “Compliance will ensure that the Judgment exception will not be applicable unless the court orders otherwise 
under subsection (3)[,] which provides a procedure for the lessor to object and be heard with respect to a debtor’s 
Initial and Final Certification.” Id.  
81 Id. at 107. 
82 The same process applies if the landlord objects to the certification process and the court upholds such objection. 
83 Alan M. Ahart, The Inefficiency of the New Eviction Exceptions to the Automatic Stay, 80 AM. BANKR. L.J. 125, 132 
(2006). 
84 See Koha, supra note 62. 
85 11 U.S.C. § 362(l)(A); see, e.g., In re Arrieta, 612 B.R. 342, 348 (Bankr. D. S.C. 2020) (finding the debtor could 
not properly cure under South Carolina law because landlords are not required to accept late rent payments). 
86 E.g., In re Aikens, 503 B.R. 603, 608 (Bankr. S.D.N.Y. 2014) (finding that under New York law, the public housing 
“tenant still ha[d] the right to reinstate the lease, even after issuance of the warrant of eviction, so long as the warrant 
ha[d] not been executed on”).  
87 E.g., In re Arrieta, 612 B.R. 342. 
88 See N.Y. REAL PROP. ACTS. § 751 (McKinney 2019) (allowing holdover tenant to cure default before landlord issues 
warrant of eviction).  
89 U.S. Const. art. I, § 8, cl. 4. 
90 See, e.g., In re Bowers, 666 B.R. 374, 387 (Bankr. C.D. Cal. 2025) (finding the debtor’s attempt at the 362(l) 
certification was insufficient because the debtor failed to pay prepetition monetary default cure amounts). 
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Exception” is expressly limited to the stay under subsection (a)(3).91 But the (b)(23) exception does not 
require a prepetition judgment for possession; the landlord may commence or continue an eviction action 
after the petition date if the action is based on endangerment or illegal drug use if that the landlord files 
with the bankruptcy court and serves on the debtor a certification stating that either (1) the landlord filed 
an eviction action based on endangerment of the property or illegal use of controlled substances on the 
property, or (2) the debtor, during the thirty-day period preceding the filing of the certification, as 
endangered the property or illegally used or allowed the use of a controlled substance on the property.92 
Subsection 362(m), however, gives the debtor an opportunity to object to the truthfulness of the landlord’s 
certification, which then requires the court to hold a hearing on the certification.93  

The process to utilize the certification under subsection (b)(23) is cumbersome and, for that reason, 
rarely used. Most landlords forego their right to rely on (b)(23) and file a motion for relief from the stay 
under § 362(d). Although the bankruptcy litigation surrounding 362(b)(23) is sparse, commentators 
recognize that the exception could “produce some fascinating hearings” that “could be preclusive in 
subsequent state court litigation between the landlord and debtor.”94 In summary, although there are two 
statutory exceptions meant to streamline and accelerate evictions for landlords, neither provision has 
achieved that goal and, for that reason, should be used with great caution. 

III. RESIDENTIAL LEASES UNDER § 365 

As discussed in Part I, Congress created a comprehensive protection for debtors in bankruptcy 
through the automatic stay, which temporarily stays numerous actions against either the debtor, the property 
of the estate, or both during the bankruptcy case. Further, as set forth in Part II, Congress drafted two narrow 
exceptions to the automatic stay of subsection 362(b)(3)—which stays “any act to obtain possession of 
property of the estate”—to allow a landlord to regain possession of residential real estate from a bankrupt 
tenant. This begs the question: is the lease contract or leasehold interest held by the bankruptcy tenant 
property of the bankruptcy estate?  

The lease is a contract,95 and the leasehold interest is the possessory estate in land that the contract 
creates.96 The distinction matters because they may enter and exit the bankruptcy estate through different 
doors and at different times. Section 541(a)(1) includes “all legal or equitable interests of the debtor in 
property as of the commencement of the case.”97 That includes an unexpired lease and its accompanying 
leasehold interest.98 First, we will walk through the proverbial door that addresses how an unexpired lease 
is treated in bankruptcy. Then, we will discuss the analysis of when the debtor holds only a leasehold interest 
in a lease that was expired at the time of the bankruptcy filing. 

A. Has the lease expired? 

An “unexpired lease” is a term of art in the Bankruptcy Code and triggers the application of § 365, 
which, in turn, impacts the application of § 362(a).99 One preliminary issue that must be addressed before 

 
91 11 U.S.C. § 362(b)(23); In re Williams, 371 B.R. at 106; Koha, supra note 62. 
92 Id.  
93 11 U.S.C. § 362(m)(2)(A)–(B).  
94 5 Keith M. Lundin, CHAPTER 13 BANKRUPTCY § 431.1, at 431–10.  
95 Lease, BLACK’S LAW DICTIONARY (12th ed. 2024). 
96 Leasehold Interest, BLACK’S LAW DICTIONARY (12th ed. 2024); Chestnut Ridge Plaza Assoc., L.P. v. Fox Grocery 
Co. (In re Chestnut Ridge Plaza Assoc., L.P.), 156 B.R. 477, 481 (Bankr. W.D. Penn. 1993) (finding “a leasehold 
includes a personal interest to use and enjoyment which is not set aside” by rejection of the lease).  
97 11 U.S.C. § 541(a)(1). 
98 In re Palace Quality Servs. Indus., 283 B.R. 868, 880 (E.D. Mich. 2002) (emphasis added) (“It is well settled that a 
debtor’s interest as a lessee in an unexpired lease (i.e., a leasehold interest) is property of the estate.”). 
99 11 U.S.C. § 365(a). 
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analyzing whether the automatic stay applies is whether, under relevant state law,100 the lease has actually 
“expired” for purposes of § 365(a).101 “When residential leases are involved, ‘termination’ and ‘expiration’ 
are distinct concepts.”102 

Some states have applicable “anti-forfeiture statutes” or “waiver doctrines” that prevent a 
terminated lease from expiring.103 For example, in Ross v. Metropolitan Dade County, the creditor-landlord 
sought to remove the tenant for failure to pay rent.104 The Florida state court entered judgment in favor of 
the landlord, and the writ of possession was to be issued a few days later.105 The debtor filed a bankruptcy 
petition seeking relief under chapter 13 and sought to assume the lease and cure the default in rent payments 
in his proposed plan.106 The bankruptcy court confirmed the plan, and the district court affirmed.107 The 
district court explained that even if Florida law terminated the lease, the anti-forfeiture statute could reverse 
that termination; therefore, the lease was not expired for § 365(a) purposes.108 The court adopted a two-part 
test to determine whether the residential lease was “expired”: (1) was the process for terminating the lease 
completed, and (2) if so, could it be reversed by application of a state anti-forfeiture or waiver doctrine?109 
The court found that although the debtor’s lease was terminated upon the landlord obtaining its judgment 
of possession, the debtor had the right to reverse the termination under Florida’s anti-forfeiture doctrine by 
tendering the rent arrearages with accrued interest through his plan; therefore, the lease was not “expired” 
for purposes of § 365.110  

Compare Ross with Moore.111 The landlord in Moore notified the debtors that their leases were 
terminated for failure to pay rent, and when the debtors did not vacate the premises, the landlord filed an 
unlawful detainer against them.112 The debtors then filed a bankruptcy petition, and the bankruptcy court 
was tasked with determining whether the leases had expired under Alabama law.113 Alabama’s application 
of the anti-forfeiture doctrine is stricter than Florida’s; a tenant’s payment of rent arrears does not waive or 
reverse the termination of the lease.114 The court explained that the use and purpose of the anti-forfeiture 

 
100  Although under the Uniformity Clause . . . of the Constitution, laws on bankruptcy including 

the Bankruptcy Code, are to be uniform, Congress is permitted in certain instances to 
recognize differing laws of the various states even though this may not lead to identical 
outcomes in bankruptcy cases arising in the different subjurisdictions comprising the United 
States. . . . One area where this use of different state laws for national bankruptcy law 
purposes has occurred is in determining what is property of the estate under § 541 of the 
Bankruptcy Code. . . . [O]ne must resort to state law . . . in conjunction with the Bankruptcy 
Code to resolve whether [debtors] held, as of the initiating of each's bankruptcy case, any 
property interests constituting an unexpired lease of nonresidential real property . . . . 

In re Moore, 290 B.R. 851, 858–60 (Bankr. N.D. Ala. 2003) (citations omitted); see also Butner v. United States, 
440 U.S. 48, 54–55 (1979) (finding state law determines property interests in bankruptcy proceedings). 
101 Super Nova 330 LLC v. Gazes, 693 F.3d 138, 143 (2d Cir. 2012). Robinson v. Chicago Housing Auth., 54 F.3d 316, 
318 (7th Cir. 1995) (“[N]either § 365 nor the rest of the federal bankruptcy code defines ‘unexpired.’”). 
102 In re Stoltz, 233 B.R. at 282. “Whether ‘termination’ amounts to ‘expiration’ is not so clearcut, particularly when 
residential leases are involved.” Ross v. Metro. Dade Cnty., 142 B.R. 1013, 1014 (S.D. Fla. 1992); see also In re Talley, 
69 B.R. 219, 223 (Bankr. M.D. Tenn. 1986) (finding under Tennessee law that a residential lease was not “expired” 
until execution of the writ of possession).  
103 Ross, 142 B.R. at 1014. 
104 Id. 
105 Id. 
106 Id. 
107 Id. 
108 Id. 
109 Id. at 1015–16. 
110 Id. at 1016.  
111 In re Moore, 290 B.R. 851. 
112 Id.  
113 Id. 
114 Id. at 869. 
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doctrine is to prevent termination of the lease, which must occur pre-petition for the lease to become 
property of the estate.115 As these two cases illustrate, the phrase “unexpired lease” appears self-explanatory 
but can produce differing results depending on which state’s law governs.116  

B. Rejection of an unexpired lease does not necessarily impact the application of the 
automatic stay. 

If a tenant files a bankruptcy petition at a time when the lease is not expired, the interplay among 
numerous provisions of the Bankruptcy Code will impact how a landlord should view the application of the 
automatic stay. First, § 365(d)(1) provides that, in a chapter 7 case, if the trustee does not assume the 
unexpired lease of residential real property of the debtor within 60 days after the case is filed, it is deemed 
rejected.117 Rejection of the unexpired lease, in turn, constitutes a breach of such contract, which is deemed 
to have occurred “immediately before the date of filing of the petition.”118 Some courts have previously 
held,119 that the rejected lease interest is abandoned and, therefore, the debtor’s interest in the residential 
lease is no longer property of the estate (allowing the landlord to evict without worrying about a violation 
of the automatic stay).120 

That conclusion, however, is inconsistent with the Supreme Court’s holding in Mission Product 
Holdings Inc. v. Tempnology.121 In that case, the Supreme Court analyzed whether a chapter 11 debtor 
continued to hold certain rights as the exclusive distributor of products and licensee of certain intellectual 

 
115 Id.  
116 But see Robinson, 54 F.3d at 320 (holding there is “no meaningful distinction between ‘expired’ and ‘terminated’ 
residential leases” and the Bankruptcy Code’s reference to “unexpired leases” requires “a determination whether a 
lease has ended under state law”). The termination of the lease “must actually be completed and not subject to 
reversal,” which is a “determination that will require reference to applicable state law.” 3 COLLIER ON BANKRUPTCY 
¶ 365.02[2][e] (16th ed. 2026) (collecting cases). Parties unsuccessful in convincing a court that a lease is “unexpired” 
may also try to argue that § 365(a) is applicable because the expired lease is an “executory contract.” 11 U.S.C. 
§ 365(a). “The Bankruptcy Code furnishes no express definition of an executory contract, but the legislative history 
to § 365(a) indicates that Congress intended the term to mean a contract ‘on which performance is due to some extent 
on both sides.’” N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513, 522 n.6 (1984) (citation omitted) (quoting H.R. Rep. 
No. 95-595, at 347 (1977)). So debtors may argue that expired leases are assumable as an “executory contract,” but if 
the landlord “fully performed and only the debtor’s performance remained to be done, the estate has already received 
whatever benefit could be gained from the contract.” 3 COLLIER ON BANKRUPTCY ¶ 365.02[2][a] (16th ed. 2026). 
Then, the landlord has a breach of contract claim, and if the landlord’s claim was considered an executory contract, 
“the trustee might assume the contract and convert” the landlord’s claim “to a first priority administrative claim.” Id. 
Because “the estate would receive no benefit from such a conversion in the status of the claim, it seems appropriate 
to simply bar the trustee from ever assuming such a contract by treating” the expired lease as nonexecutory. Id. Thus, 
for the assumption-or-rejection framework of § 365 to come into play, in either the chapter 7 or chapter 13 context, 
the residential lease must truly be unexpired. See In re DiCamillo, 206 B.R. 64, 71 (D.N.J. 1997) (holding that a 
chapter 13 debtor may assume an unexpired residential lease even if the lease was terminated under state law). 
Attempting to recharacterize the expired lease as an “executory contract” is not a viable solution. 
117 11 U.S.C. § 365(d)(1).  
118 11 U.S.C. § 365(g)(1). 
119 See Stoltz v. Brattleboro Housing Auth. (In re Stolz), 315 F.3d 80, 86 (6th Cir. 2002) (“Upon rejection, the lease is 
no longer part of the bankruptcy estate, and the non-debtor party to the contract may generally pursue state law 
remedies for breach of contract, including eviction for breach of lease.”). 
120 Id. This reasoning is built on case law regarding abandonment of property of the estate under 11 U.S.C. § 554. See, 
e.g., Blackburn v. Sec. Pac. Credit Corp. (In re Blackburn), 88 B.R. 273, 276 n.2 (S.D. Cal. 1988) (“[T]ermination of 
the lease is not a consequence of rejection.”). But abandonment does not occur until the time of the closing of a case. 
See Borlo v. Navy Fed. Credit Union, 458 B.R. 228, 233 (D. Md. 2011) (“[P]roperty is abandoned by operation of law 
if it has been formally scheduled and not otherwise administered at the time the bankruptcy case is closed.” (quoting 
Miller v. Pac. Shore Funding, 287 B.R. 47, 49–50 (D. Md. 2002)). Thus, a rejected lease will not be abandoned to the 
debtor until “the closing of a case.” 11 U.S.C. § 554(c). 
121 Mission Prod. Holdings, Inc. v. Tempnology, LLC, 587 U.S. 370, 372 (2019). 
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property, even though the underlying agreement between the two parties had been rejected by the debtor.122 
The Court noted that it is settled law that rejection of a contract “constitutes a breach,” such that both parties 
to the contract have all the rights they would have under state law upon breach of contract.123 

In preserving those rights, Section 365 reflects a general bankruptcy rule: The estate 
cannot possess anything more than the debtor itself did outside bankruptcy. As one 
bankruptcy scholar has put the point: Whatever “limitations on the debtor’s property 
apply outside of bankruptcy apply inside of bankruptcy as well. A debtor’s property 
does not shrink by happenstance of bankruptcy, but it does not expand, either.” So if 
the not-yet debtor was subject to a counterparty’s contractual right (say, to retain a 
copier or use a trademark), so too is the trustee or debtor once the bankruptcy petition 
has been filed. The rejection-as-breach rule (but not the rejection-as-rescission rule) 
ensures that result.124 

A breach of the residential lease agreement therefore does not affect the nature of the contract and the 
attendant leasehold interest as property of the estate. It does not mean, as some courts have concluded, that 
the lease contract and leasehold interest are “abandoned” and that relief from the automatic stay is 
unnecessary. Instead, it simply remains property of the estate, albeit with little to no value to provide to the 
estate’s creditors.125 Thus, there is a strong argument that automatic rejection of a residential lease does not 
necessarily mean that the leasehold interest is no longer property of the estate.126 And therefore, creditors 
should still seek relief from the automatic stay before attempting to evict a debtor, even if the lease is 
“deemed rejected.” 

C. Even if a “deemed rejected” lease is no longer property of the estate, the automatic 
stay still applies. 

As set forth above, a residential lease agreement is “deemed rejected” if the chapter 7 trustee does 
not assume the lease. In turn, subsection 365(g)(1) provides that a rejected lease constitutes a breach 
“immediately before the date of the filing of the petition.”127 Last, § 502(g) provides that “a claim arising 
from the rejection” of an executory contract under § 365 is allowed or disallowed “the same as if such claim 
had arisen before the date of the filing of the petition.”128 The effect of this is to turn what would be post-
petition rents into part of the landlord’s prepetition claim, which would be subject to the automatic stay 
under § 362(a) and, more importantly, the discharge injunction under § 524.129 

 
122 Id. at 373. 
123 Id. 
124 Id. at 381–82 (citation modified) (first citing Bd. of Trade of Chicago v. Johnson, 264 U.S. 1, 15 (1924); and then 
quoting D. Baird, ELEMENTS OF BANKRUPTCY 97 (6th ed. 2014)). 
125 In re Baetz, 493 B.R. 228, 235 (Bankr. D. Co. 2013). 
126 Thompson-Mendez v. St. Charles at Olde Ct. P’ship, LLC (In re Thompson-Mendez), 321 B.R. 814, 818 (Bankr. D. 
Md. 2005). 
127 11 U.S.C. § 365(g)(1). 
128 11 U.S.C. § 502(g). 
129 In re Roberson, Case No. 16-11784, 2017 WL 6060598, *3–4 (Bankr. N.D. Ohio Dec. 6, 2017), aff’d, 2019 WL 
2320809 (B.A.P. 6th Cir. May 30, 2019); In re Henderson, 245 B.R. 449, 455 n.14 (Bankr. S.D.N.Y. 2000) (citations 
omitted) (“In this regard, the automatic stay protects the lease until it is no longer property of the estate, and without 
regard to whether the discharge has issued. Further, the pre-petition termination of the lease does not alter the 
conclusion that a landlord seeking to evict a debtor must obtain relief from the stay. The debtor and estate inevitably 
have personal property on the premises, and the termination of the lease does not affect those interests. Any act by the 
landlord that interferes with or exercises control over the estate’s property violates the automatic stay. In addition, any 
attempt to collect a pre-petition claim from property of the estate or property of the debtor violates the stay.”). 
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Thus, even if you are in a jurisdiction that still considers rejection to be an abandonment of the 
leasehold,130 the debtor, personally, still has the protection of the automatic stay.131 Some enterprising 
lawyers argue that once the leasehold is no longer property of the estate by abandonment, the landlord 
should be free to seek eviction for unpaid post-petition rents, even while the bankruptcy remains open and 
pending. Although there is good reason that case law and analysis of the automatic stay focus on the 
property of the bankruptcy estate, landlords (and the attorneys who advise them) should be careful not to 
miss the forest for the trees. Namely, even if there is substantial dispute over whether a lease contract or 
leasehold interest is property of the estate, or whether the debtor holds a “possessory interest” in the property 
that the stay will protect, the debtor is still protected, individually, from eviction by the automatic stay.132 

This is because the collection of rents through eviction seeks to collect a “claim” against the debtor.  
A “claim” is defined as any “right to payment” or “right to equitable remedy for breach of performance.”133 
And, as detailed above, § 362(a) stays actions against the debtor, personally, for collection or enforcement 
of a claim “that arose before the commencement of the case.”134 At first blush, the automatic stay would 
not appear to apply if a landlord seeks only to collect post-petition rents (or to evict based on post-petition 
rents). However, the rejection-as-breach analysis of Mission Product Holdings and § 502(g) provide that 
the court must treat the post-petition unpaid rents as a prepetition claim, and collection thereof would be 
subject to the in personam stay.135 

IV. TREATMENT OF LEASEHOLD INTERESTS UNDER § 362(a) 

As discussed in Part III, the debtor’s unexpired residential lease and accompanying leasehold 
interest enter the estate, which results in overlapping protection under § 362(a). In that scenario, the 
automatic stay applies to both the debtor (§ 362(a)(1) staying the commencement of an eviction action) and 
property of the estate (§ 362(a)(3) staying any action to obtain possession of the leasehold interest, i.e., the 
debtor’s interest in possessing the real property).136 Complications arise, however, depending upon state 
law and whether the lease is terminated or expired before the debtor even files their bankruptcy petition. 
Regardless of these complications, a landlord should not lose sight of the fact that the debtor is personally 
protected by the automatic stay.   

 
130 See, for example, In re Palace Quality Servs. Indus., Inc., 283 B.R. 686, 889 (Bankr. E.D. Mich. 2002), where the 
court found that rejection of an unexpired lease “is an unequivocal manifestation of the estate’s decisions that it is no 
longer in the estate’s interest to preserve the exclusive right to possess and use the property which is subject to the 
leasehold interest.”  
131 See, e.g., In re Tavera, 645 B.R. 299, 308 (M.D. Fla. 2022) (finding that posting of notice of eviction violated not 
only 362(a)(3), but 362(a)(1) as “a continuation of the pending eviction action” and 362(a)(6) as “an act to collect a 
claim against the Debtor”).   
132 See, e.g., In re Jean-Francois, 532 B.R. 449, 455 (Bankr. E.D.N.Y. 2015) (“Although Church Avenue argues that 
it was pursuing the eviction proceeding against property that was not part of the bankruptcy estate, this argument 
misses the point: whether or not the Building was property of the estate, the Debtor was still protected from eviction by 
the automatic stay.”). 
133 11 U.S.C. § 101(5). 
134 11 U.S.C. § 362(a)(1). 
135 There are actually numerous cases pre-Mission Product Holdings that reach this conclusion. See, e.g., Lankford v. 
Advanced Equities Inc. (In re Lankford), 305 B.R. 297, 302 (Bankr. N.D. Iowa 2004) (citing In re Kilby, 100 B.R. 
579, 580 (“[A] tenant-debtor is protected from an eviction action even if the action is based solely on post-petition 
events.”).  But the Supreme Court’s analysis in Mission Product Holdings implicitly endorses the efficacy of this case 
law in the residential lease context. 
136 Robinson v. Chicago Housing Auth., 54 F.3d 316, 317 (7th Cir. 1995).  
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A. The expired or terminated lease extinguishes the contract, but a leasehold interest may 
remain. 

“It is well settled that a debtor’s interest as a lessee in an unexpired lease . . . is property of the 
estate.”137 So what about expired or terminated leases? When the lease has expired by its own terms or the 
landlord has terminated pre-petition,138 the contract is no longer executory and § 365 is inapplicable.139 The 
question shifts entirely to the leasehold interest, which depends on what state law says that the tenant still 
holds.140 

A leasehold interest includes the landlord’s and tenant’s rights “to retain essential elements of the 
lease—possession, term, and rent.”141 Because the leasehold is distinct from the contract, the expiration or 
termination of the lease contract does not necessarily extinguish the leasehold interest; whether the tenant 
retains any cognizable interest after the lease terminates is a question of state law.142 This means that the 
bankruptcy court must look to the relevant state law to determine whether the debtor still holds a “legal or 
equitable interest” sufficient to satisfy § 541(a)(1).143 

Some states recognize that the tenant retains a possessory interest until physically removed from 
the premises, regardless of whether the lease has terminated or a judgment for possession has been 
entered.144 Other states recognize that a judgment for possession or the issuance of a writ of possession 
extinguishes whatever interest the tenant had, leaving the tenant with nothing for § 541 to capture.145 This 
state-law dependency creates a practical problem for both landlords and debtors. The landlord who assumes 
that the terminated lease means the stay is inapplicable may be wrong if state law recognizes a surviving 
possessory interest, and the debtor who assumes that the continued occupancy is sufficient to keep the 
leasehold in the estate may also be wrong if state law holds that the tenant’s interest was extinguished upon 
entry of the judgment for possession. In either scenario, both parties are forced to litigate the threshold 
state-law question in bankruptcy court before they can even reach the merits of the stay. 

A debtor-tenant who continues to occupy leased property after expiration or termination of its lease 
is a “holdover tenant.”146 “The status and rights of a holdover tenant, however, differ depending on whether 
the tenant becomes a ‘tenant at will’ or a ‘tenant at sufferance.’”147 A “tenant at will” is a holdover tenant 
who “holds possession with the landlord’s consent but without fixed terms (as to duration or rent).”148 
“Because tenants at will remain in possession with their landlords’ consent, their possession is lawful, but 
it is for no fixed term, and the landlords can put them out of possession at any time.”149 Otherwise, a tenancy 

 
137 In re Palace Quality Servs. Indus., Inc., 283 B.R. 868, 880 (Bankr. E.D. Mich. 2002).  
138 Some terminated leases may not expire, depending on state law. See discussion supra Section III.A.  
139 “If the contract or lease has expired by its own terms or has been terminated under applicable law before the 
commencement of the bankruptcy case, there is nothing left for the trustee to assume or assign.” 3 COLLIER ON 
BANKRUPTCY ¶ 365.02[2][e] (16th ed. 2026).  
140 In re Chestnut Ridge Plaza Assoc., L.P., 156 B.R. at 481; cf. In re Payam, Inc., 642 B.R. 365, 370 (Bankr. S.D.N.Y. 
2022) (an “equitable possessory interest remains despite the termination of the debtor’s [commercial lease]”).  
141 In re Chestnut Ridge Plaza Assoc., L.P., 156 B.R. at 481–82; see also In re Lee Rd. Partners, Ltd., 155 B.R. 55, 
61–62 (Bankr. E.D.N.Y. 1993) (applying Florida law and finding the tenant’s leasehold interest remained intact post-
rejection).  
142 Butner, 440 U.S. at 55.  
143 See In re Stoltz, 233 B.R. at 284 (applying Vermont law to find that tenants possess a possessory right until the 
execution of the writ of possession). 
144 See In re DiCamillo, 206 B.R. at 71 (explaining the jurisdictionally dependent outcomes for equitable possessory 
interests tenants may retain).  
145 See Eden Place, LLC v. Perl (In re Perl), 811 F.3d 1120, 1127–28 (9th Cir. 2016) (citing Vella v. Hudgins, 572 P.2d 
28, 30 (1977)) (“We conclude that under California law, entry of judgment and a writ of possession following unlawful 
detainer proceedings extinguishes all other legal and equitable possessory interests in the real property at issue.”). 
146 Coinmach Corp. v. Aspenwood Apt. Corp., 417 S.W.3d 909, 915 (Tex. 2013).  
147 Id. (citing Tex. Prop. Code Ann. § 24.002(a)(2)). 
148 Tenant at Will, BLACK’S LAW DICTIONARY (12th ed. 2024).  
149 Coinmach, 417 S.W.3d at 915 (collecting cases).  
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at sufferance arises when a tenant who was in lawful possession of the property wrongfully remains after 
their interest has expired.150  

In some states, such as Texas, a tenancy at sufferance is not accompanied by any legal interest or 
possessory rights to the property; rather, the tenant at sufferance merely possesses procedural protections, 
including proper notice and adequate eviction proceedings.151 Therefore, a tenant at sufferance does not 
possess a contractual right, possessory estate, or leasehold interest that is property of the debtor’s 
bankruptcy estate.152 Other states, such as Kentucky, recognize that a tenancy by sufferance is property of 
a debtor’s bankruptcy estate because it is accompanied by a possessory interest in the real property.153 

B. Courts are divided about whether landlord remedies follow the lease out of the estate. 

For a “holdover tenant,” the first step is a question of state law: does this tenant hold a possessory 
interest, and at what point in the eviction process is it extinguished? The second step is a question of federal 
law: assuming a possessory interest exists under state law, is it a “legal or equitable interest of the debtor in 
property” within the meaning of § 541(a)(1)? Three circuit decisions are routinely cited for the proposition 
that a tenancy at sufferance is property of the estate. Each warrants closer reading because the result truly 
turns on the first question of state law. If the bankruptcy court answers “yes” to the first question, it will 
almost invariably find that such interest is a property interest under § 541(a)(1) in answer to the second 
question. 

First, 48th Street Steakhouse is the source of the frequently quoted statement that “a mere 
possessory interest in real property, without any accompanying legal interest, is sufficient to trigger the 
protection of the automatic stay.”154 But the debtor in 48th Street Steakhouse was not a holdover tenant; it 
was a sublessee when the landlord attempted to accelerate the lease against the nominal tenant.155 The court 
held that the debtor’s unexpired sublease constituted property of the estate.156 The court’s statement about 
possessory interest was offered in support of its holding, not as a rule governing tenants at sufferance.157 
Next, Convenient Food Mart states that “a tenancy at sufferance is a possessory interest in real property 
within the scope of” § 541.158 But the debtor in that case was a tenant at sufferance pursuant to Kentucky’s 
holdover statute, which grants a statutory tenancy.159 Thus, the source of the property interest was a state 
statute, not a provision of the Bankruptcy Code. Last, Atlantic Business & Community Corp. acknowledged 
that the Third Circuit had not previously addressed whether § 362 protects a tenant at sufferance and relied 

 
150 Tenant at Sufferance, BLACK’S LAW DICTIONARY (12th ed. 2024). “[W]hat constitutes a tenancy at sufferance is 
widely accepted and a majority of U.S. jurisdictions have adopted a similar definition.” DeCosta v. Ebbessen, 78 V.I. 
781, 790 n.3 (V.I. 2024).  
151 E.g., Coinmach, 471 S.W.3d at 920 (finding that the Texas Property Code does not grant legal or possessory rights 
to tenants at sufferance); accord. 11114 101 Aver Corp. v. Ramlogan, 240 N.Y.S.3d 898, 902 (N.Y. Civ. Ct. 2025) 
(distinguishing tenants at sufferance from tenants at will under New York law); Grady v. Barth ex rel. Cnty. of 
Maricopa, 312 P.3d 117, 120 (Ariz. Ct. App. 2013) (explaining that tenants at sufferance only have procedural 
protections in Arizona). 
152 In re Moore, 290 B.R. 851, 882 (Bankr. N.D. Ala. 2003) (noting tenants at sufferance do not possess a property 
interest “in a lease or leasehold estate”).  
153 Kentucky’s “holdover statute” creates a possessory interest for the holdover tenant whose landlord does not seek 
eviction within 90 days after expiration. See In re Connley, No. 20-21027, 2020 WL 6875560, at *2 (Bankr. E.D. Ky. 
Nov. 19, 2020).  
154 48th St. Steakhouse, Inc. v. Rockefeller Grp., Inc. (In re 48th St. Steakhouse, Inc.), 835 F.2d 427, 430 (2d Cir. 1987); 
see Di Giorgio v. Lee (In re Di Giorgio), 200 B.R. 664, 673–74 (C.D. Cal. 1996) (discussing other courts following 
48th St. Steakhouse in dicta), vacated as moot, 134 F.3d 971 (1998).  
155 Id. at 429.  
156 Id. at 431. 
157 See Fitz & Pal, Inc. v. Int’l Pip Fabrication, L.L.C., 729 N.Y.S.2d 373, 376 (N.Y. Dist. Ct. 2001) (“Moreover, 
‘possessory interest’ is not identical to the ‘naked possession.’”). 
158 Convenient Food Mart No. 144, Inc. v. Convenient Indus. of Am., Inc. (In re Convenient Food Mart No. 144, Inc.), 
968 F.2d 592, 594 (6th Cir. 1992).  
159 Id. at 593–94. 
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on 48th Street Steakhouse in concluding that it does.160 Courts in the Third Circuit have applied Atlantic 
Business with an asterisk, explaining that the debtor in Atlantic Business was in possession of the property 
with the landlord’s permission when the bankruptcy case was commenced.161  

Read together, these cases establish something narrower than the proposition for which they are 
cited.162 They hold that possessory interests recognized and defined by state law fall within § 541(a)(1). 
They do not hold that bare possession, unaccompanied by any state-law recognized interest, is property of 
the estate. Further, all three cases involve nonresidential leases.163 A residential debtor in a jurisdiction that 
has not enacted a holdover statute comparable to Kentucky’s, and who occupies premises after termination 
with no cognizable interest under state law, is not covered by this line of authority. 

If the leasehold interest is no longer property of the bankruptcy estate, a landlord might assume that 
seeking an eviction remedy does not violate the stay. This is a trap for the unwary. Although bankruptcy 
courts have struggled to determine what interest, if any, the holdover tenant has for purposes of §§ 541 and 
362, inconsistency stems from the overreliance on the property-of-the-estate framework and corresponding 
failure to account for the debtor-protection provisions of § 362(a)(1) and (a)(6). But this court split need 
not be resolved because the property-of-the-estate question is a red herring. 

C. The property-of-the-estate question is a red herring. 

Whether a tenancy at sufferance falls under legal or equitable interest under § 541(a)(1) is a close, 
jurisdiction-dependent question upon which courts reasonably disagree. But it is the wrong question 
because the debtor-protection subsections of §§ 362(a)(1) and (a)(6) do not ask whether the debtor holds a 
property interest. The subsections ask whether the debtor is the target of a proceeding or collection activity. 
A holdover tenant who has no leasehold interest and no cognizable property right is still “the debtor” in the 
bankruptcy case, and the eviction proceeding is still directed at that debtor. 

The spectrum of case law discussed in the preceding subsection all ask the question: is the interest 
estate property? If yes, § 362(a)(3) applies. But that question ignores §§ 362(a)(1) and (a)(6), which protect 
the debtor regardless of property interest.  

For example, in Perl, the debtor owned a duplex in Los Angeles, and after a refinance, defaulted 
on the mortgage payments.164 The lender commenced nonjudicial foreclosure proceedings, and Eden Place 
purchased the property and recorded the deed nine days later.165 The debtor refused to vacate the property; 
Eden Place served a notice to vacate and then filed an unlawful detainer complaint.166 The debtor sought to 
set aside the sale, but the state court entered the unlawful detainer judgments for possession and restitution 

 
160 Cuffee v. Atl. Bus. & Cmty. Dev. Corp. (In re Atl. Bus. & Cmty. Corp.), 901 F.2d 325, 328 (3d Cir. 1990).  
161 The disagreement on the interpretation of Atlantic Business is beyond the scope of this Article. See Buncher Co. v. 
Flabeg Solar US Corp. (In re Flabeg Solar US Corp.), 499 B.R. 475, 481–82 (Bankr. W.D. Pa. 2013) (“However, not 
all courts within the Third Circuit have so broadly applied [Atlantic Business].”). It is worth noting that courts have 
declined to extend Atlantic Business beyond the facts of that particular case. See St. Clair v. Beneficial Mortg. Co. (In 
re St. Clair), 251 B.R. 660, 667 (D.N.J. 2000) (“We do not believe our holding conflicts with the Third Circuit’s 
holding . . . .”).  
162 There is also a second group of courts that hold that when the debtor’s possessory interest in the property is 
terminated by expiration or termination of the lease, the remaining “naked possessory interest, if any, has no value” 
and “is not afforded protection under the Bankruptcy Code.” In re Neville, 118 B.R. 14, 18 (Bankr. E.D.N.Y. 1990); 
see also Cal. Sec. Mgmt. Corp. v. Kennedy (In re Kennedy), 39 B.R. 995, 997 (C.D. Cal. 1984) (emphasis added) 
(collecting cases) (“The Court believes that, by the use of the term ‘possesory interest,’ Congress intended that the 
debtor have a right to possession.”); In re New Dragon Toy Wholesale, Inc., 659 B.R. 261, 268–69 (Bankr. S.D.N.Y. 
2024) (collecting cases). As noted herein, state law further complicates this if the jurisdiction permits the holdover 
debtor-tenant to “reinstate” the lease. See discussion supra Section II.A.  
163 In re 48th St. Steakhouse, Inc., 835 F.2d 427; In re Convenient Food Mart No. 144, Inc., 968 F.2d 592; In re Atl. 
Bus. & Cmty. Corp., 901 F.2d 325. 
164 Eden Place, LLC v. Perl (In re Perl), 811 F.3d 1120, 1123 (9th Cir. 2016).  
165 Id.  
166 Id. 
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and later issued a writ of possession.167 The sheriff posted the lockout notice, and when the debtor failed to 
satisfy the conditions the state court set for staying the eviction, the debtor filed a “skeletal” pro se 
chapter 13 petition.168 While Eden Place’s stay relief motion was pending, the sheriff executed the lockout 
and evicted the debtor.169 

The bankruptcy court found a stay violation, and the Bankruptcy Appellate Panel for the 
Ninth Circuit affirmed, reasoning that although the debtor’s legal interest was extinguished upon Eden 
Place recording the deed, the debtor’s unlawful possession conferred “equitable” possessory rights that 
survived until the sheriff physically dispossessed him.170 The Ninth Circuit reversed.171 Under California 
law, it held, “entry of judgment and a writ of possession following unlawful detainer proceedings 
extinguishes all other legal and equitable possessory interest in the real property at issue.”172 The debtor, 
therefore, “had been completely divested of all legal and equitable possessory rights that would otherwise 
be protected by the automatic stay.”173 In other words, the court found that because there was no interest 
for § 541 to capture, there was no violation of the stay.174  

First, Perl is not a landlord-tenant case; it involved an eviction pursuant to the sale of real property. 
Courts have nonetheless applied Perl to residential lease disputes.175 Second, and more fundamentally, the 
Ninth Circuit’s analysis proceeds entirely under § 362(a)(3).176 The court asked whether the debtor held a 
property interest, concluded that he did not, and stopped there.177 It did not consider whether the unlawful 
detainer proceeding was a “proceeding against the debtor” under § 362(a)(1), whether enforcement of the 
judgment for possession was stayed by § 362(a)(2), or if the lockout was an act to recover on the landlord’s 
claim stayed by (a)(6). 

In Fogarty, the Second Circuit performs the analysis Perl skipped.178 The debtor lived in a house 
that she did not own.179 Title was held by an LLC in which the debtor held a 99% interest.180 The debtor 
was neither the maker, co-maker, nor guarantor of the mortgage.181 When the LLC defaulted on the loan, 
the loan’s assignee, Bayview, commenced foreclosure in state court.182 The state court entered judgment, 
and four days before the public auction, the debtor filed a chapter 7 bankruptcy petition.183 The debtor’s 
attorney contacted Bayview to notify it that the automatic stay was in effect and continuation of the sale 
would violate the stay.184 Bayview responded that because the LLC was not in bankruptcy, no stay was in 

 
167 Id. 
168 Id.  
169 Id. at 1124. 
170 Id.  
171 Id. at 1130. 
172 Id. at 1127–28 (citing Vella v. Hudgins, 572 P.2d 28, 30 (1977)).  
173 Id. at 1130. 
174 Id. at 1127 (“Thus, the question in this case is whether Perl had any remaining legal or equitable possessory interest 
in the property . . . .”).   
175 See In re Shuang, No. 24-10996, 2024 WL 3769548, at *7 (Bankr. S.D.N.Y. Aug. 12, 2024) (extending Perl to 
subsections (a)(1) and (2) because unlawful detainer proceedings in California are quasi in rem and not against the 
debtor). But see Locali Mgmt. Grp., LLC v. Rodriguez (In re Rodriguez), No. 25-bk-10852, 2026 WL 2014307, at *6 
n.4 (B.A.P. 9th Cir. July 10, 2026) (“As we discuss herein, whether or not Perl would otherwise apply to a landlord-
tenant case, the state court’s stay of the writ of possession is enough to distinguish this case from Perl.”). 
176 In re Perl, 811 F.3d at 1127. 
177 Id. at 1130. 
178 Bayview Loan Servicing LLC v. Fogarty (In re Fogarty), 39 F.4th 62 (2d Cir. 2022).  
179 Id. at 67. 
180 Id.  
181 Id. at 68. 
182 Id. 
183 Id. 
184 Id. at 69. 
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effect.185 It completed the sale.186 The bankruptcy court sided with Bayview, reasoning that the debtor could 
not be liable on the note and that the foreclosure was therefore “solely in rem.”187 The district court reversed, 
and the Second Circuit affirmed, holding as a matter of first impression that §§ 362(a)(1) and (a)(2) “are 
violated by the foreclosure sale of a property when the debtor is a named party in the foreclosure 
proceedings, even if the debtor holds only a possessory interest in the property.”188  

Three features of Fogarty matter. First, the court rejected the in rem/in personam distinction 
outright: nothing in the text of § 362(a) draws the distinction, and an action “against the debtor” is stayed 
regardless of the capacity in which the debtor is named.189 Second, the court declined to resolve what effect 
the sale would have on the debtor’s estate.190 The debtor’s inclusion as a named defendant subjected the 
action to the stay “regardless of its precise effects, equitable or legal, on her estate.”191 Third, the court 
observed that Bayview, as a direct adversary of the debtor in a stayed action, would have qualified as a 
party in interest under § 362(d).192 So it was not without recourse; Bayview’s “apparent misunderstanding 
of the law cannot now excuse its failure to seek relief” from the stay.193 

Perl and Fogarty are not logically inconsistent.194 A debtor can simultaneously hold no property 
interest and lose under § 362(a)(3), but win under § 362(a)(1) or (a)(2) if the creditor names the debtor in 
an action “against the debtor.” As Part I explained, the subsections were drafted as overlapping layers so 
that a creditor’s act might be stayed by one subsection even when another does not reach it. In sum, a court 
could find that the debtor holds no interest in the property and that the eviction proceeding is stayed as to 
the debtor.  

A court that asks only the Perl question will never reach the Fogarty answer. A court that begins 
by asking whether the leasehold is property of the estate finds that it is not, and concludes that the stay does 
not apply, has not rejected the (a)(1), (2), or (6) arguments because it never properly addresses them. But 
the Fulton method discussed herein requires a court to work through § 362(a) subsection by subsection 
rather than treating the estate-property question as the sole inquiry. 

CONCLUSION 

There are consequences for each participant in a residential eviction. In the bankruptcy context, the 
most immediate implication concerns how stay violation claims are framed. First, debtor’s counsel who 
asserts that a landlord violated the automatic stay invites the court to resolve the estate-property question 
and stop there. Motions that identify each subsection, quote its operative language, and match it to specific 
facts present the court with the analysis the statute requires. Where the eviction suit names the debtor, 
§ 362(a)(1) is implicated; where a pre-petition judgment is being executed, § 362(a)(2); where the landlord 
sent a demand letter, assessed late fees, or served a notice to vacate post-petition, § 362(a)(6). Section 
362(a)(3) remains available, but as one ground among several. Whether the leasehold or the post-
termination possessory interest is estate property is worth contesting in some jurisdictions, but it is a state-

 
185 Id.  
186 Id. 
187 Id.  
188 Id. at 70–71.  
189 Id. at 74 (“Rather, under Section 362(a)’s plain text, any action or proceeding ‘against the debtor’ is stayed, 
regardless of whether the debtor was purportedly named as merely an interested or nominal party or as some other 
kind of defendant.”).  
190 Id. at 75. 
191 Id. at 76. 
192 Id. at 78. 
193 Id.  
194 Both Perl and Fogarty arise from foreclosure rather than from a lease, but the distinction does not matter for our 
analysis. Sections 362(a)(1), (a)(2), and (a)(6) ask only whether a proceeding is being continued against the debtor, 
whether the judgment is being enforced against the debtor, and whether an act is being taken to collect a claim from 
the debtor. Neither of these subsections turns on how the debtor occupies the premises. If anything, the argument is 
stronger in the eviction context, where the tenant is the named, principal defendant rather than an incidental one. 



19 
 

law question with jurisdiction-dependent answers that the landlord is best positioned to address. Framing 
the debtor-protection subsections as independent grounds, however, means that an adverse ruling under 
§ 541(a)(1) does not end the matter. 

From the landlord’s perspective, seeking relief under § 362(d) is less expensive than incurring 
actual damages, costs, fees, and punitive damages under § 362(k) for an accidental but “knowing” violation 
of the automatic stay. A landlord’s confidence that § 362(a)(3) does not apply exposes the risk that the 
landlord is likely not examining whether § 362(a)(1), (a)(2), or (a)(6) apply. Further, §§ 362(b)(22) and 
(b)(23) lift the stay only under subsection (a)(3), which means a landlord holding a pre-petition judgment 
for possession has been released from the prohibition on obtaining possession of property of the estate. The 
landlord, however, remains liable for any violations of other subsections discussed herein. A court may find 
that any automated late-fee assessments, past-due notices, collection calls, and notices to vacate served 
post-petition are acts to collect a claim against the debtor. Because “willfulness” under § 362(k) requires 
only knowledge of the bankruptcy and intent to act; a good faith belief that the stay does not apply is no 
defense.195 Last, Fulton and Cordova provide a methodological approach for courts to use when addressing 
residential leases and evictions. Section 541(a)(1) is not the end-all, be-all for potential stay violations, and 
the structure of the case law has long suggested otherwise. Although § 362(a)(1) and (a)(6) reach eviction 
activity directed at the debtor, it does not confer a right for the debtor to remain on the property; it routes 
the decision through the bankruptcy court. 
 So, when a tenant files for bankruptcy, can the landlord evict? Most courts and practitioners answer 
that question with “it depends on whether the leasehold is property of the estate.” That answer is not wrong 
so much as it is incomplete in a way that changes outcomes. It answers the question posed by § 362(a)(3), 
but other subsections remain that ask different questions. This Article’s central claim is textual: 
§§ 362(a)(1), (a)(2), and (a)(6) stay proceedings, judgments, and collection acts directed “against the 
debtor.” Nothing in their language conditions their operations on the debtor’s ownership or interest in 
anything.  
 The automatic stay is arguably the most fundamental protection that bankruptcy affords. What this 
Article asks of courts is not a new doctrine but the application of one that the Supreme Court has already 
applied. Fulton resolved a question about § 362(a)(3) by reasoning from that subsection’s particular 
language, and Justice Sotomayor’s concurrence made explicit what the majority’s method implied. The 
holding governs (a)(3), and other subsections may reach conduct that (a)(3) does not. Cordova showed what 
that looks like in practice. 

Applied to residential evictions, the method requires four questions rather than one: (1) is the 
leasehold property of the estate? (2) Is the debtor a named party to the proceeding? (3) Is a pre-petition 
judgment being enforced against the debtor? (4) Is the landlord acting to collect a claim against the debtor? 
A court that stops after the first question never encounters the debtor-protection subsections of § 362(a). 
Nothing in this Article suggests that a landlord entitled to possession should be denied it, or that bankruptcy 
converts a holdover tenant into a permanent occupant. It suggests only that the landlord should seek relief 
from the stay before attempting to remove a debtor from their home.  

 
195 This is the majority view. See Johnson v. Smith (In re Johnson), 501 F.3d 1163, 1172 (10th Cir. 2007) (“Accordingly, 
a creditor’s good faith belief that it had a right to the property is irrelevant.”); Campbell v. Countrywide Home Loans, 
Inc., 545 F.3d 348, 355 (5th Cir. 2008) (“This court has held that a ‘willful’ violation of the automatic stay means 
acting with knowledge of the stay.”); Fleet Mortg. Grp., Inc. v. Kaneb, 196 F.3d 265, 268–69 (1st Cir. 1999) (“A 
willful violation does not require a specific intent to violate the automatic stay.”); In re Lansdale Fam. Rest., 977 F.2d 
826, 829 (3d Cir. 1992) (“Willfulness does not require that the creditor intend to violate the automatic stay provision, 
rather it requires that the acts which violate the stay be intentional.”). 
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