Committee of Concerned Bankruptcy Judges
November 18, 2014

To the Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States
Washington, D.C.

Dear Members of the Committee:

Many bankruptcy judges throughout the United States oppose the adoption of a mandatory
national chapter 13 plan. We thought that a brief summary of some of our shared concerns would
be helpful.

General Statement of Concern

The push for a mandatory model plan is not as a result of any statutory change, appellate court
decision or other significant development in the law, and no one has demonstrated that there is
any compelling need for such a mandatory plan to be imposed on those districts that have locally
developed workable plans. In addition, we have each concluded that there will be no significant
benefits—but there will be some very significant harms—from the use of a national mandatory
plan. While many of us use locally adopted mandatory plans in our respective districts, those plans
were developed and adopted only after input from all impacted constituencies. These plans
uniquely meet the requirements of differing state exemption and Circuit law. A national
mandatory plan cannot be adopted that can accommodate these state law differences and can meet
the requirements of the mosaic of case law that has developed, and will continue to develop,
throughout the nation.

Imposition of a national mandatory plan will be costly. Most courts will be required to change their
local rules, clerk staff will be required to change procedures, and chapter 13 trustees will be
required to change their administrative processes. Debtors will bear increased legal costs as
lawyers struggle to fit their clients’ needs into a national plan that is not designed to meet local
needs and practices—yet another increase that debtors can ill-afford. And, in most cases, this
increased cost will result in decreased distributions to unsecured creditors.

Without a compelling need, we cannot support the imposition of these large costs on courts,
trustees, creditors and debtors

Creation of Foreseeable Problems

If the national mandatory plan is adopted, we fear that it will create very real legal and economic
problems. This letter mentions only a few of the problems that are of general concern.

Conduit Payments. The proposed plan does not have an adequate means to implement conduit
mortgage or car payments. It does not deal with the administration of monthly payment changes,
the imposition of late charges, the timing of distributions when there are payment shortages, the
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automatic adjustments of payments to the chapter 13 trustee, or myriad other factors. Those of us
in conduit districts have adopted workable procedures for all of these issues. The proposed plan
will create a debtor-by-debtor patchwork that will render conduit payments unworkable. This is
particularly problematic in districts that are bound by case law mandating conduit payments. Not
all judges signing this letter are in conduit districts. But, those signatories in conduit jurisdictions
unanimously oppose the plan.

Problematic Part 9. We feel compelled to respond to the oft-cited solution to the conduit
mortgage problem and many other identified problems—the availability of “nonstandard”
provisions in Part 9 of the proposed form plan. Concerns exist that the imposition of mandatory
“nonstandard” provisions by local rule or general order would violate proposed Rules 3015 and
9009. But if such mandatory nonstandard provisions can be mandated locally, the use of those
non-standard provisions will quickly eviscerate the only real benefit of the proposed national form
plan—making it easier for national creditors to read plans. It is easy to foresee that Part 9 could
simply overwrite the other parts of the proposed national form plan. Such inconsistent,
nonstandard provisions, uniquely drafted by debtor’s counsel in each case (or mandated by local
court rule) will make the application of uniform procedures (such as the payment of conduit
mortgages) nearly impossible to regulate.

Lack of Standard Distribution Order. The Bankruptcy Code requires the Chapter 13 trustee to
distribute monies after confirmation “in accordance with the plan.” The form plan does not
include a mandated distribution order, presumably because there is no national consensus on this
point. The plan either (i) allows the trustee to implement an undisclosed distribution scheme; or
(ii) allows the debtor to set the distribution priority. Under either option, this weakens the claim
that a national form plan will better enable creditors to evaluate a plan.

National Consumer Practices. It is likely that regional and national debtor firms will see the
national plan as an opportunity to solicit clients in distant jurisdictions, with client meetings
conducted electronically. This will result in Court appearances being sub-contracted to local
counsel with limited client contact or time for preparation. We are convinced that in-person
meetings with debtors (who are frequently undereducated, elderly and ill prepared to fend for
themselves) are far superior. Based on our negative experience with similar centralization in
national creditor practices, adoption of a national plan will lead to multiple problems, with local
counsel relegated to a diminished role. We are concerned that many debtors will regard their
experience in a negative light, reducing respect for the legal profession and the Court.

Inability to Easily Adapt to Changes in Law or Statutory Interpretations. It has been our
experience that changes to national forms can take upwards of two years to implement. As case
law develops, or statutory changes occur in state or federal law that impacts our practice, we are
able to adapt our mandatory local forms to meet the exigencies of the law, on a circuit-by-circuit or
district-by-district basis. We fear that the rigors of a national form plan will eliminate our ability to
timely respond to these changes.
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Conclusion

The bankruptcy community, and your own committee, has historically moved through consensus
building. There is no demonstrated consensus for a mandatory plan, and absent strong and
widespread support for—and a demonstrated need for— such a fundamental change in how we do
business, the Committee should decline to adopt a mandatory plan that so many oppose. We hope
that the very general concerns expressed by the signatories to this letter enable the Committee to

better understand why the adoption of the national form plan would be a grave mistake, with
serious,consequences for debtors, creditors and the bankruptcy system as a whole.
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