GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1981 m

HOUSE BILL 313
Committee Substitute Adcpted 4,/30/81
Proposed Cossittee Substitute PCS1097

Short Title: Money Judgsents; Part 3. (Public)

Sponsors Represent ative

10

1"

12

3

14

15

16

17

.~

19

20

21

Referred to: Judicjary III.
Pebruary 26, 981

A BILL TO BE ENTITLED
AN ACT TO INPROVE THE LAWS RELATING TC THE COLLECTION OF MONEY
JUDGMENTS AND THE EXEMPTIONS, PART 3, EXENPTIONS.

The General Assesbly of North Carolina enacts:

Section 1. The following Article is added to Chapter 1C
of the General Statutes:

"ARTICLE 16.
W"EXENPT PROPERTY.

"y 1C-1601. Exeapt property.--(a) Exempt property. Each
individual, resident of this State, who is a debtc: is entitled
to retain free of the enforcement of the claims of his creditors:

(1 The debtor's aggregate interest, not to exceed
seven thousand five humdred dollars ($7,500) in
value, in real property or persomnal property that
the debtor or a dependent of the debtor uses as a
residence, in a cooperative that owns property that
the debtor or a dependent uf the debtor uses as a

‘residence, or in a burial plot for the debtor or a

dependeant of the debtor.
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The debtor's aggregate iunterest iu any property,
not to exceed tvwo thousand five bundred dollars
($2,500) in value less any asount of the exesption
used under subdivision (1).

The debtor's interest, pot to excecd one thousand
dollars ($1,000) in value, in oue potor vehicle.

The debtor's aggregate interest, pot to exceed two

thousand five hundred dcllars ($2,5%00) in value for
the debtor plus five hundred dollars ($500) for
each dependent of the debtor, in household
furnishings, household goods, wearinjg apparel,
appliances, books, anisals, crops, or Rusical
instrusents, that are held prisarily for the
personal, family, or household use of the debtor or
a dependent of the debtor.
The debtor's aggregate interest, not to exceed five
hundred dollars ($500) in value, in any isplements,
professional books, or tools of the trade of the
debtor or the trade of a dependent of the debtor.

Life insurance as provided in Article X, Section S
of the Constitution of North Carolina.
Professionally prescribed health aids for the

debtor or a dependent of the debtor.

Ltoapensation for personal injury or cospensation
tor the death of a person upon whoms the debtor was
dependent for support, but such cospensation is not

vxeppt from claiss for funeral, legal, wsedical,
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dental, hospital, and health care charges related
to the accident or injury giving rise to the
compensation.

() Definition. ‘Value' as used in this section seans fair
sarket value of an individual's interest in property, exclusive
of valid liens.

(c) #Waiver. The court may not permit waiver of the exemptions
provided in tihis Article to the eatent the exeaptions are
necessary to ensure the reasonable support needs of the judgment
debtor's dependents. The exemptions provided in this Article
canuot othervise be waived except by:

(n transfer of property allocated as exespt (amd in
that event only as to the specific property
transferred), or

(2) written waiver, after judgment, approved by the
court. The court sust find that the waiver is made
freely, voluntarily, and with full knowledge of the
debtor's rights to exemptions and that he is npot
required to waive thes;

(3) failure to assert the exemption after notice to do
so pursuant to G.S. 1C-1503, if the court finds
that the debtor had a reasonable opportunity to
assert the exemption. Tie court may relieve such a
vaiver made by reason of aistake, surprise or
excusable neglect, to the extent that the rights of
innocent third parties are not affected.

(d) Eecent purchases. The exeaptions provided im subdivisioms

Aouse Bill 313 3
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(2)., (3), (§) and (5) of subsection (a) of this section o

inapplicable with respect to tangible personal property purchased
by '« debtor less tham 90 davs preceding the ipitiation of
judgment collection proceedings or the filipg of a petition fox
bauxcuptcy.

(¢) Exceptions. The exemptions provided im this Article are
inapplicable to claiams

(1) of the United States or its agencies as provided by
federal law;

(2) of the State or its subdivisious for taxes ol
appearance bonds;

(3) of lien by a laborer for work dome and periorsed
for the person claising the exesptioun, but only an
to the specific property affected;

(4) of lien by @a wmechapic for work done on the
premises, but only as (o the specific property
affected;

(5 for payment of obligations contiacted for the
purchase of the specific property affected;

(6) tor the repair or iaprovement of the speci®ic
property affected;

(7) for contractual security interests in the specific
property affected; provided, that the exemptions
shall apply to the debtor's bousehold goods
notwithstanding any contract foir a nonposSsSessory,
ronpurchase money security ianterest in any such

goods;

1) House Bill 313
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specific property

(8) for statutory liens, on the

affected, other than judicial liens;

(9) for child support or alimsoany order pursuant to

Chapter 50 of the Gemeral Statutes.

(f) Federal Bankruptcy Act. The exemptions provided in The

Eapkruptcy Act, 11 U.S.C. ¢ 522(d), are not applicable to

residents of this State. The exeaptions provided by this Article

shall apply for purposes of The Eankraptcy Act, 11 U.S.C. &

522 (b} .

"§ 1C-1602. Alternative exemptions.--If the allocation of

eémounts provided an this Article is insufficient to meet

constitutionally wmandated exemptions, the court say upon motion

of the debtor assign as exempt the additiornal property required
to satisfy those requiresents. If the debtor elects to take the
persopal property and homestead exemptions provided in Article X
of the Comstitution of North Carolina .n property other tham that

exespted by G.S5. 1C-1601, then the exemptions provided by G.S.

1C- 1601 shall oot apply and in that event the exeaptions provided
in this Article shall not be construed so as to affect the

personal property and homestead exesptions granted by Article X
of the Coastitution of North Carolina.
"6 1C-1603. Procedure for setting aside exempt property.--(a)
Motion or Petition; Notice.
(1) A

judgment debtor wmay have his exeampt property

designate’ in a separate action before the clerk or
a district court judge, by a motionm or petition in

a pending case (except a case before a magistrate),

House Bill 313 5




=

1

~

O @ - o W O w

()

(3)

(%)

NORTH CAKOLINA

SESSION 1981
or in a proceeding relating to the esforcessat of a
scney judgsent (inclaeding an execution ol »
sapp leaental proceeding).

A judgeent creditor may have the exeapt property of
the debtor designated in a proceeding to eanforce o
soney jadgment (incleding an ezecution or a
supplemental proceeding).

In a proceedinag for the enforceseat ol a soney
jusgment (imcluding an execution or a supplesental
proceeding) the court may detersine that particulal
property is not exeapt even thouah there has been
no proceeding to designate the exesption.

If it appears in a proceedinyg for epiorcesent of &
soney judgsent (including an execution or a
supp lesental proceeding) that exespt property say
be affected and there has been no allocatios of
exeppt property, the court sust cause potice to be
served upon the judgsent debtor advising bis of his
rights. The mnotice sust be substantially in the

folloving form:

IN THE GENEKAL COUNT OF JUSTICE

L COUNTY DISTRICT COURT DIVISION
cvD
RS i wisae + 1
Judgaent Creditor ) BOTICE OF PETITION
) (UF BOTICN)
VS. ) T0 SET OFFP DEBTOR'S

—————— — —————— ——————

) EXENPT PROPEERTY

Hanes FEy 1) i1
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Judgeent Debtor )
BREETINGS:

You have been pased as a *judgmen: debtor' im a proceeding
initiated by a *jJudoment creditor'. A 'judgment debtor' is a
person who a court has declared owes @soney to another, the
'4udgeent creditor'. The purpose of this proceeding is to make
arrangesents to collect tpat debt from you personally or froa
property you own.

It 1is important that you respoud to this notice no later than
twenty (20) days after you receive it because you @may lose
valuable rights if vyou de nothing. You may wish to comnsider
hiriug an attormey to help you with this proceeding to make
certain that you vreceive all the protections to which you are
eutitled under the North Carolina Constitution and laws.

(b) Contents of @otion or petition. The motion or petition
must:

(1) nase the judgment debtor;

(2) name the judgment creditors of the debtor insofar
15 they are knovwn to the movant;

(3) if 1t is a motion to modify a previously allocated
exemption, describe the change of condition (if the
povant received npotice of the exemption hearing)
«nd the modification desired.

{(c) Stateseunt by the debtor. When proceedings are instituted,
the debtor sust file with the court a schedule of:

(1) bhkis assets, including their location;

House Bill 313 7
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(2) his debts and the nases and addresses of his
creditors;
(3) the property which he desires designated as oxespt,

Thie tors for the statesent sust be substantially ss follows:

NORTH CARCLINA IN THE GENERAL COURT OF JUSTICE
e __COUNTY DISTRICT COURT DIVISION
CvD
Judgeent Creditor )
) SCHEDULE COF DEBTOR'S
) PROPEKTY AND
vVs. ) KREQUEST TO SET ASIDE
) EXEBRPT PROPERTY
Judgaent debtor )

1, (fill in_your zase) , being duly swors do depose and
say:
1. Thay. 1 am a citizen and resident of

County, North Carolina;

2. That 1 was Dborn om _{ Jate of bixth )i

3. That I as ( sarried to _(spouse's passc) ) | pot
sarried);

4. That che following persomns live 11 sy housebold and
are in substantial need of my support:

NARE BELATIONSHIP 10 DEBTOR AGT

——— —— v~ ——— ———— - — —— . ——— ———— - -

e — s e —— ——— ——— - o o 7 . e — o

— e - -_—— ——— — — - — . = .

(Use¢ additiomnal space, as pecessary)

House Bili 3111%
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5. That (I own) (1 asz puxch;s;ni} {I rent) (choose
BALK out the thei koices) a2 {(house) (trailer) {apartesent)
( CLOOSE One; Bars 4t the other cheices) located at ( address,
€Al o zip code) which 1s sy residence.
&. That I (4o} (do mot) own any other real property. If
other 1eal property i OV L6

., lList thet property on the following

lises; if o other teal property is owned, sark ‘not applicable*

e e e . e S

7. TiLat the following persons are, so far as I aa
ablie to tell, all of the persons or cospanies to wvhom I owe

gonLey:

———— . -

a, That | wish to clais sy interest in the following
geal or personal property thet 1 use as a residence or ay
dependent uses as a residence. 1 also wish to claim my interest
in the following burial plots for syself or ay dependents. 1
gnderstand that =y total interest claimed in the residence and
burial plots say not exceed £7,500. I understand that I am not
entitied L« this exenptiorn \f I take the homestead exeaption

provided by the Copstitutios of WNorth Carolipa in other property.

Address

Napes o1 UWners f Recor«

e

o —— i — ————— — - ——— —-———— . ———

gst l“‘.ed Vaiue

House Biil 31 9
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Asocunt of Liens

Asount of Debtor's imterest
9. That | wish to clais the follovwing life Lasurance
policies whose sole DbDeneficiaries are (my wife) (oy children)

(ay vife and children) as exespt:

Bane of Imsurer Policy Bamber Face Yalue PBeaefaciany lisa)

- -—— -

10. That I wish to claie the following iteas of bheaith
care aid necessary for (ayself) (sy dependents) to work ot

sustain health:

Itew Purpose Peison using Ates

11. That I wish to clais tbe tfollowing isplesents,
professional books, or tools (not to exceed 3$500), of sy trade
or the trade of ey dependent. 1 understand that such property

purchased within 90 days of this proceeding is not cxespt:

1tes Estimated Value

- ———— . e i .

—— P R,

12. jkat 1 wish to <clais the ‘olloving personal
property cousisting of household furmishings, wsouserbold gqoods,
wearing apper 1, appliances, books, anisals, crops of sesical

iostrusents as exeapt from the claias of sy creditors. 1 affiie,

10 fHouse Bill 3%?
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14. That I wish to clais @&s exespt the following
spensation which 1 received for the personal iafury of asyselt
Or a person upon vhom I wvas dependent f{or support or cospensation
which 1 received for the death of a person upon whos 1  was
dependent for support. I understand that this cospensation i:
not exeapt from claims for funeral, legal, wsedical, dental,
hospitali or health care charges related to the accident or injury
vhich resulted in the payment of the compensation to me.
(a) asount of compensation

(b) wmethod of paymsent: lump sum or installaeuts

(1f ipstalleents, state asount, {frequency apd duration of
paysents)
(c) name and 1elationship to debtor of person(s) injuied o1

killed giving rise to compensation _

(d) location ot compensation if received in lusp sus ol
installments __ _
(e) unpaid debts arising out of the injury or death giving

rise to cospensation
Bape and Address Services Keudered Asount of Debt

5. That 1 wish to clais the following property a:
exempt because 1 claimed residential real or personal property as
exempt that 15 worth less than $2,500 or 1 aade po clais for a

residential exemption under section (8) above. 1 understand that

12 House Bill 3113
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I as entitled to $2,500 in any property only if I sade no clais
upnder section (8) above and that if I make a claim under section
(8) above, that I am eptitled to $2,500 in any property minus any
asount I claimed under section (8). (Examples: claim of $1,000
gnder section (8), $1,500 allowed bhere; claim of $2,450 under
section (8), $50 allowed here; claim of $2,600 under section (8),
po claim allowed here.) I further uaderstand that the amount of
sy clais under this section is after the deduction from the value
of this property of the amount of any valid lien or purchase
money security interests and that tangible personal property
purchased wituin 90 days of this proceeding is not exempt.
Property Location Amoant of Liens Estisated
or 2urchase HMomey Value of
Secarity Interests Debtor's
Interest

—————————

T

16. 1That the following is a complete listing of all of
8y assets wioich I have not claimed as exempt under any of the

precediug paragraphs:

ites Location Estimated value

This the___day of ] .19

House Bili 313 13
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Svorn to and

se this___ day of__

(d) @wotice

(n

(<)

Judgment Debtox

Subscribed before

Public Ny Commission Expires:

to persons affected.

If the debtor does not initiate the procecding, he
BUSt De served with saseou: ynd the petition,
motion or notice directed by tue court. He sust
then file the statesent required by sulbsection (o)
and may respond. Notice of the hearing say be
given by debtor or creditor to any creditor.

If the debtor initiates the proceeding, notice of
the nearing aust be given to each creditol

scheduled by the debtor.

(e) Procedure for setting aside exespt property.

(n

(2)

(%

14

The court must bold a hearing for the determination
0l the exempt property.

it at the time for the bhearing no objection ha:
been made by a creditor ot other interested jpercon
the judge may, if he finds it appropriate, enter anp
order designating the property scheduled y the
debtor as exempt property.

1f obijection is made the court sust detersine the
value of the property. The court may appoint a

qualified person to examine the property and report

House Bill 313
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(o)

(£) Notati
order setting
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its value to the court. Coppensation of that
person aust be advanced by the person requesting
the valuation and is a court cost having priority
over the claiass.

1f the debtor fails to file the statement required
by subsection (c¢) the court must determine vhether
the debtor bhad a reascnable opportunity to assert
the e¢xemption.

The court must enter an order designating any
exempt property and directing any steps necessery
to desigjnate it. Supplemental reports and orders
may be filed and entered as necessary to reflect
isplegzentation of the order.

The court may permit a particular item of property
Laving value in excess of the allowable exeaption
to be retained by the debtor upon his making
available to creditors amoney or property not
otherwise available to them in an amount equivalent
to the excess value. Priorities of creditors are
the same in the substituted property as they were
in the original property. The court may provide
ftor the sale of property fhaving excess value and
appropriate distribution of the proceeds at a time
and in a manner fixed by the order.
on of order on judgment docket. A notation of the
aside exempt property must be entered by the clerk

the judgment docket opposite the judgment that was

15
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1 the subject of the entorcesent procesding. It the creapt
¢ property i1s designated in a separate action, the order shall be
3 ehtered oL the judgmsent docket,

L (9) sodification, The Aebtor's exesption may be sodified by
S B0tion in the original exesption proceeding by anyone who 4id not
() receive potice of the exesption hearing. Also, the debtor':
7 exvaption say be modified upon a change of circusstances, by
8 sotion imn  the original exemption proceeding, made by the debtor
9 oL anyone interested, A substantial chauge 1in valus Bay
10 constitute changed circusstances. HNodi'ication say include the
11 substitution of different property for the execapt property.

12 (b) Detersiunations in any proceeding to set aoide exesp!
i3 pioperty may be made by the clerk or judge.
1L "% -804, Effect of exeaption.--(a) Property allocated to
1§ the debtor as exeapt is free of the enforcement of the claiss of
1¢ creditors for indebtedness incurred before or after the exenpt
17 property i1s set aside, other than claiss excepted by G.5. W~
18 1601(e), for sv long as the debtor owus it. Waen the property is
1% cop.¢yed to another, the exemption ceases as to liens attaching
20 prior to the conveyance., Creation of a security interest in the
21 property does not constitute a conveyance within the @seaning of
22 this section, but a transfer 1n satisfaction of, or for the
2) enforceaent of, a security iunterest 1s a conveyance. When exespt
2k property 1is couveyed, the debtor may bhave other exesptions
25 allotted. ire statute of limitastion on Judgsents i suspended
26 for the period of exemption, as to the property wshich 18 exenpt.
27 (b) gxempt property which passes by bequest, devise iptestate
28

1t House Bill 3113
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1 succession or gift to i1 dependent spouse, child or person to whos

2 the debtor stands in ..0co parentis, continues to be exempt while
3 beld by that person. The exemption is terminated if the spouse
L reparries, or, with regard to a dependent, when the court
g detersines that dependency no longer exists."

I Sec. 2. G.%. 1-369 through G.S. 1-392 are repealed.

7 Sec. $u This act shall become effective July 1, 1981,
s and plies to all actions and proceedings initiated before amnd
9 after that date. If a proceeding has been initiated prior to

10 that date the court may enter appropriate transitional orders.

Hiouse Bill 313
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