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STATE OF NORTH CAROLINA 

LEGISLATIVE RESEARCH COMMISSION 

STATE LEGISLATIVE BUILDING 

RALEIGH 27611 

MEMORANDUM June 6, 1980 

TO: 

FROM: 

House Judiciary I and Senate Judiciary II Committees 

Representative W. Paul Pulley, Jr.~~~ 
Senator Charles E. Vickery Cca/ 
Cochairmen of Study Committee on Collection of 

Money Judgments 

SUBJECT: Proposed Committee Substitute for House Bill 813 and 
Senate Bill 499. 

Attached is a proposed committee substitute for House Bill 813 
and Senate Bill 499. The Special Ad Hoc Committees of the House and 
Senate, which met jointly, gave a favorable recommendation to the 
proposed substitute on May 21, 1980. Also attached is a proposed 
amendment on tenancy by the entirety. The study committee directed 
that the report to the respective judiciary committees include the 
amendment. 
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GENERAL ASSEMBLY OF NORTH CAROLINA 

SESSION 1979 
PROPOSED COMMITTEE SUBSTITUTE FOR HOUSE BILL 

AND SENATE BILL 499 (PCS 1183) 
HOUSE AND SENATE STUDY COMMITTEE 

Short Title: Judgment; Exemption Revision. 

Sponsors: Representative 

813 rn 
(Public) 

~~!gfreg_!Ql----------------------------------------------------

A BILL TO BE ENTITLED 

2 AN ACT TO IMPROVE THE LAWS RELATING TO THE COLLECTION OF MONEY 

3 JUDGMENTS AND TO EXEMPTIONS. 

4 The General Assembly of North carolina enacts: 

5 Section 1. The following new Chapter is added to the 

6 General Statutes: 

7 "CHAPTER 1C. 

8 "Enforcement of Judgments. 

9 "SUBCHAPTER I. 

10 "Prejudgment Relief. 

11 "ARTICLE 1. 

12 "Procedure for Prejudgment Relief. 

14 ±or the discovery, retaining, safeguarding and collection of 

15 assets of a debtor are available after commencement of an action 

16 in this State and before judgment in accordance with the 

17 provisions of this Subchapter. 

18 (b) When a claimant has a claim which may not be litigated in 

19 the courts of this State by reason of lack of jurisdiction, but 

20 may defendant has property in this 

21 

State, prejud~ment relief 
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1 be granted with regard to that property under the following 

2 conditions: 

) 

4 , 
6 

1 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

( 1) 

(2} 

(3} 

II§ 1C-102. 

The clai•ant mus· coamence an action in this State 

asserting the cla.m, the lack of jurisdiction over 

the rights or Lnterests of the debtor in this 

State, and that t1e claimant will seek relief in 
\ 

the courts of a s:ate having jurisdiction. Process 

must be served uplln the debtor as provided in G.S. 

11-1, Rule 

available in 

4 d) (9} • 

h 
\ . 

t e c1ct~on 
\ 
I 

Prejudgaent relief 

commenced in this State 

accordance with the provisions of this Chapter. 

is 

in 

The claimant aust with reasonable promptness 

prosecute his claim in a state in which 

jurisdiction may be obtained, and by supplemental 

pleadings assert the judgaent in that state as a 

basis for further relief in this State. 

Failure to prosecute the claia in a state in which 

jurisdiction aay be obtained, termination of such 

an action favorably to the defendant, or failure to 

assert the judgment in this State may be asserted 

by the defendant as a basis for termination of 

prejudgaent relief as provided in G. S. 1C-

103 (f) (4}. 

25 prerequisite to the granting of prejudgment relief there must be 

26 a showing upon affidavit, deposition, or sworn testimony that: 

27 

28 

? 

(1} The action is for the recovery of money daaages, 

House Bill 813 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 (b) 

aliaony, alimony pendente lite; or support of a 

child. 

(2) The claia is probably valid. 1 claia is 'probably 

valid' if it is more likely than not that the 

plaintiff will obtain a judgment against the 

defendant on that claim exceeding the amount of any 

probable setoffs or counterclaims. 

(3) The property or right to be subjected to 

prejudgment remedies would l:e subject to post 

judgment reaedies if the claimant secured a 

judgment; and 

(4) There are reasonable grounds to believe that if the 

relief sought is not granted the claimant will 

suffer loss or delay in the collection of his 

judgment. 

" Circumstances creating a reasonable ground to believe the 

17 claimant will suffer loss or delay in the collection of his 

18 judgment exist when the debtor's circumstances, words or conduct 

19 indicate that it is likely that collection of the claimant's 

20 judgment, if obtained, would be avoided, hindered or delayed 

21 without legal justification. The court must find that one or 

22 more of the following exists or is imminently threatened: 

23 

24 

25 

26 

27 

28 

(1) the insolvency of the debtor; 

(2) concealment of assets; 

(3) removal of assets from the jurisdiction; 

( 4) acts or attempts by the debtor to conceal, remove, 

damage, destroy or fraudulently convey assets; 

House Bill 813 3 
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1 

2 

) 

4 

5 

6 

7 

8 

9 

(5) difficulty of service of process upon the defendant 

by reason of his concealaent of himself within the 

State or his absence froa the State, or by reason 

of his nonresidency. 

Insolvency alone is not a basis for prejudg•ent relief involving 

seizure of property when the claia is based on nonbusiness debt. 

"f 1C-103. Procedure fo~ _2rejydgaent relief.--(a) Time. 

Prejudgment relief may be sought at any tiae after commencement 

of an action and before final judgment. 

10 (b) Motion or pleading, notice, hearing. 

11 (1) Application for prejudgment relief may be made in a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

motion made in accordance with the Rules of Civil 

Procedure, or in any pleading. If the defendant is 

not represented by an attorney, service of the 

motion must be in accordance with Rule 4 of G.S. 

1A-1, the Rules of Civil Procedure. The relief 

sought must be stated in the motion or pleading. 

(2) The relief sought may be granted without prior 

notice to the debtor and hearing only when the 

claimant shows that there are reasonable grounds to 

believe that the delay incident to service of 

process and a hearing will result in substantial 

loss to the claimant. Insolvency, or lack of 

assets, without more, is not a sufficient basis for 

proceeding without prior notice and a hearing. 

(3) If relief is granted without prior notice to the 

debtor and hearing, a hearing, after adequate 

Rnn~P Rill 813 
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3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2) 

24 

25 

26 

27 

28 

notice, aust be afforded the debtor as soon as 

practicable. A copy of the order granting the 

relief must be served with the notice. A defendant 

may in writing executed after service of the notice 

waive the hearing. 

(4) A judicial official authorized by Article 5 of this 

Chapter to grant the requested relief must consider 

the application for relief and must preside at 

hearings held prior to or after the granting of 

relief. 

(c) Security. 

claimant a bond 

The judicial official must require of the 

adequate to safeguard the interest of the 

defendant or person injured in the event that he prevails in the 

action or the relief is determined to be improper. 

(d) Contents of order granting prejudgment relief. An order 

granting prejudgment relief must: 

(1) identify the party or parties in whose behalf it is 

granted and the party or parties affected by the 

order; 

(2) specify the nature and terms of the relief granted, 

including its effective date; 

(3) identify any property affected by the order 

House Bill 813 

sufficiently to permit the effectuation of the 

relief granted. If a lien is to be created there 

must be compliance with Article 7, Liens by 

Judicial Process (G.S. 1C-701 et seq.). If the 

lien is to be perfected by seizure, there must be 

5 
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1 coapliance vith G.S. 1C-801(b). 

2 (q) state the aanner in which the defendant aay be 

3 relieved of provisions of the order. 

4 (e) Additional relief, aodification. The judicial official 

5 may upon motion, modify the order to release or substitute 

6 remedies, property or conditions, or to make other appropriate 

7 changes in the relief granted. 

8 (f) Teraination of relief. Prejudgment relief is terminated 

9 vhen: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6 

(1) the action in which it is sought is terminated in a 

manner favorable to the defendant and inconsistent 

vith the continuance of the relief; 

(2) the defendant provides adequate security or other 

provision for compliance with the judgment sought 

by the plaintiff, in compliance vith Article 5, 

Part IV, Bonds (G. s. 1C-510 et seq.), and the 

provisions of the order granting relief or a 

supplemental order modifying the original order (a 

bond is adequate when it equals the lesser of the 

amount claimed or the value of the property for 

which it is substituted); 

(3) relief has been granted without prior notice and 

opportunity to be heard, and at the hearing held 

after the relief has been granted the claimant 

fails to satisfy the judicial official that he is 

entitled to the relief. If the judicial official 

determines that relief lesser in degree than that 

House Bill 813 
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1 

2 

J 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2) 

24 

25 

26 

27 

28 

G.S. 

( 4) 

(5) 

initially granted is appropriate, he aay aodify the 

relief; 

upon motion of the debtor it is determined that 

property of a person whose rights or interests are 

not subject to litigation in the courts of this 

state has been affected by prejudgment relief in 

this State, as provided in G.S. 1C-101(b), and that 

a. the claiaant has not with reasonable promptness 

prosecuted his claim in a state which has 

jurisdiction to proceed, or 

b. the claimant has prosecuted his claim in 

another state and 

1. the action has terminated in a manner 

favorable to the debtor and inconsistent 

with continuance of the relief, or 

2. the claimant has failed to assert the 

judgment obtained in the state having 

jurisdiction by supplemental pleading in 

the action commenced in this State, to 

the material prejudice of the debtor. 

A motion pursuant to this section does not subject 

the debtor to the jurisdiction of the courts of 

this State for other purposes. 

the court so orders upon a determination that the 

relief has been improperly granted or that other 

good cause for its termination exists. 

1C-104 through G.S. 1C-200: Reserved for future 

House Bill 813 7 
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1 codification. 

2 "ARTICLE 2. 

3 "Prejudgment Remedies. 

4 11 § 1C-201. Preiudgaent £~medie§ authorized.--The remedies in 

5 this Article are available in accordance with the procedures set 

6 out in Article 1. 

7 "f 1C-202. Pr~j!!dgment remedie§ ~g_gjJ!§t .ErO,P£rty Q! defendgnt; 

8 li§~§.--An order granting prejudgment relief aay create a 

9 preliminary lien on property of the debtor and provide for its 

10 enforcement in the manner provided in Article 7, Liens by 

11 Judicial Process (G.S. 1C-701 et seg.). 

12 "f 1C-203. .f£§jyggment £emedi~§ ~~in§!. gefendant.--

13 Prejudgment relief under this Chapter aay include remedies 

14 affecting the defendant as follows: 

15 (1) Orders and injuctions. In support of a lien authorized 

16 under G.S. 1C-202 and upon a shoving of good cause, the court may 

17 order the defendant to safeguard, return, transfer, secure, 

18 surrender, recover or retain designated property, or litigate 

19 claims, and may enjoin the defendant as provided in Article 12, 

20 Injunctions (G.S. 1C-1201 et seg.). 

21 (2) Contempt. Failure to comply with an order of the cogrt 

22 relating to prejudgment relief may be the sutject of proceedings 

23 for civil contempt pursuant to Article 13, Contempt (G.S. 1C-

24 1301). 

25 (3) Limited receivership. In order to safeguard any asset or 

26 prevent its waste or dissolution, the court aay order 

27 receivership in the manner and under the conditions provided in 

28 

8 House Bill 813 
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1 Article 14, Limited Receivership (G.S. 1C-1401 et seq.). 

2 (4) General receivership. A defendant may be placed in 

3 general receivership i n the manner and under the conditions 

4 provided in Article 15, General Receivership (G.S. 1C-1501 et 

5 seq.). 

6 11 § 1C-204. Prejudgment remedies against third parties.--

7 Prejudgaent relief aay include remedies affecting third parties 

8 as follows: 

9 (1) Orders to third parties. Upon a shoving of good cause the 

10 court may enter orders with regard to a person other than the 

ll debtor who has or claims an interest in or a right to property or 

12 other assets of the debtor in the manner provided in Article 10, 

13 Remedies Affecting Third Parties (G.S. 1C-1001 et seq.). 

14 (2) Injunctive relief. Injunctive relief is available 

15 pursuant to Article 12, Injunctions (G.S. 1C-1201 et seq.). 

16 (3) Fraudulent conveyances. The court may direct that 

17 property of the defendant conveyed to third parties in fraud of 

18 creditors, be returned or held subject to lien, when the transfer 

19 is set aside pursuant to Article 9, Fraudulent Transfers and 

20 Obligations (G. s. 1 C-901 et seq.) • 

21 11 § 1C-205. Prgjydgm!m!. .Q.iscoxgu Qf _ssset§.--In aid of 

22 proceedings under this Subchapter a claimant or other person 

23 authorized by G.~. 1C-602 may obtain discovery of assets in the 

24 manner provided in Article 6, Discovery of Assets (G.S. 1C-601 et 

25 seq.) • 

26 G.S. 1C-206 through G.S. 1C-300: Reserved for future 

27 codification. 

28 "SUBCHAPTER II. 

House Bill 813 9 
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1 

2 

J 

"Post Judgment Relief. 

"ARTICLE 3. 

"Judgment. 

4 "§ 1C-301. ~udgm~nt defined.--A judgment is a final order of a 

5 court of this State which: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(1) determines the respective rights and liabilities of 

parties to the lawsuit, and which 

(2) may contain directives with regard to its 

enforcement. 

"§ 1C-302. Contents of iudgmen!.-~(a) A judgment must 

10 

(1) identify the court in which it is entered; 

(2) identify the action or proceeding in which it is 

entered; 

(3) bear the date of its entry; 

(4) set forth the rights and liabilities of the 

parties; 

(5) state whether or not interest is included in any 

money judgment, and the manner in which it is to be 

computed; 

(6) bear sufficient attestation of its rendition and 

entry to reflect compliance with Rule 58 of the 

Rules of Civil Procedure. 

(b) A judg11ent may: 

(1) contain provisions with regard to its enforcement 

in the manner provided in this Chapter; 

(2) limit the availability of remedies under this 

Chapter; 

House Bill 813 
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1 (3) if entered by a judge of superior court, prohibit 

2 modification of specified provisions for its 

3 enforcement; 

4 (4) contain provisions with regard to its priority in 

5 accordance with G.S. 1C-704(a). 

6 "§ 1C-303. Entry Q! j~ggme~~.--The judgment must be entered in 

7 the manner provided in Rule 58 of the Rules of Civil Procedure. 

8 "§ 1C-304. Record of judgment, docketim~.--The clerk of the 

9 county in which the judgment was entered must docket and index 

10 the judgment. The judgment may be docketed in other counties in 

11 accordance with G.S. 1C-706. 

12 "§ 1C-305. Dockg_1ing and enfo~cemgnt of feder~! jydgments.--A 

13 certified copy of a judgment of a United States District Court 

14 rendered in this State may be docketed in any county in this 

15 State in the same manner as a judgment of the Superior court, and 

16 may be enforced under this Chapter as judgments of the Superior 

17 Court. The clerk of each county in which the judgment is 

18 docketed must notify the clerk of the United States District 

19 Court in which it was entered of the docketing of the judgment. 

20 "§ 1C-306. ~~ti~Yiml jurisdi£tio~ f.Q!: g,!!,!.Qrc~g!!~---Courts of 

21 this State have continuing jurisdiction to enforce judgments 

22 docketed and enforceable in the State. When necessary and 

23 appropriate, upon motion of a person entitled to the enforcement 

24 of a judgment or a person against whom enforcement is sought, a 

25 court may conduct necessary hearings and enter appropriate orders 

26 with regard to enforcement of the judgement in accordance with 

27 this Chapter. 

28 

House Bill 813 11 
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1 "t 1C-307. gai!,ation .Ql! ~fo.t£!~J!~nt of jyg,gaen!.· --1 judgaent 

2 aay not be enforced after the expiration of 10 years froa the 
I 

) date it is entered, except that: 

4 (1) if procedures under this Chapter have been begun, they may 

5 be completed, upon order of the court. A sale which has been 

6 ordered may be completed, a seizure which has been directed may 

1 be accomplished, and the like, but new procedures may not be 

8 instituted; 

9 (2) this limitation does not affect transfers, titles, and the 

10 like which have been effected pursuant to the judgment; 

11 (3) if a judgment is made payable in installments the 

12 limitation runs from the due date of each installment unless the 

1) judgment otherwise provides. 

14 This section does not apply to judgments entered before th~ 

16 II§ 1C-308. 

17 may assign or satisfy of record. An assignment or satisfaction 

18 of a judgment may be aade by the judgment creditor. or his 

19 attorney of record. 

20 (b) How transfer or satisfaction of record made. Assignment 

21 or satisfaction of a judgaent, in full or in part, may be made by 

22 written instrument which identifies the judgment and the place of 

23 its docketing and describes the assignment, payment or 

24 satisfaction. It must be signed by a person authorized to assign 

25 or satisfy the judgment of record and filed with the clerk. The 

26 clerk must make appropriate docket and index entries and forward 

27 a copy to each county in which the judgment has been docketed. 

28 

12 House Bill 813 
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1 

2 

(c) Discharge in bankruptcy. An order of a 

bankruptcy discharging a judgment must be docketed by 

court of 

the clerk 

3 in the same manner as a satisfaction of the judgment. 

4 (d) Payments to the clerk or court. When payaents due on a 

5 judgment are made to the clerk or the court, the clerk must 

6 notify the judgment creditor's attorney of record, if there is 

7 one, or the judgment creditor if there is no attorney of record. 

8 !he funds may be released to the attorney of record or the 

9 judgment creditor upon the execution of an appropriate instrument 

10 of partial or full satisfaction. 

11 (e) Effect of assignment. The assignment of a judgment is 

12 effective only upon its entry upon the docket record. The 

13 assignee becomes, to the extent of the assignment, the judgment 

14 creditor. 

15 (f) Entry upon docket in lieu of separate instrument. An 

16 entry of assignment or satisfaction may be made upon the judgment 

17 docket in lieu of a separate written instrument. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

G.S. 1C-309 through G.S. 1C-400: Reserved for future 

codification. 

"ARTICLE 4. 

"Post Judgment Remedies. 

"§ 1C-401. ~udg~~n~ lien gn pro~~~~~ 2! deb!Q£.--A judgment 

may create a lien upon the property of the debtor in accordance 

with Article 7, Liens by Judicial Process (G.S. 1C-701 et seq.). , 

"§ lC-402. Remedie§ A9~inst ~he j_y.Q_gJ!!en~ .Qebto_£.--(a) Orders 

and injunctions. Upon motion of the judgaent creditor, the court 

may in the judgment or a supplemental order: 

House Bill 813 13 
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1 

2 

) 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 (b) 

( 1) direct that on or prior to a specified date the 

judgaent debtor submit a plan for the payment of 

the judgment which has been recovered against him 

(but not if all of the debtor's property and wages 

are determined to be exempt); 

(2) direct that specified nonexempt property of the 

debtor be surrendered to be held as security for 

payment, or sold in the manner provided in Article 

8, Seizure, Safeguarding and Disposition of 

Property (G.S. 1C-801 et seq.); 

(3) direct that specified nonexempt property of the 

debtor be transferred to the judgment creditor or 

others in satisfaction of the judgment; 

( 4) provide for court supervised collection procedures 

in accordance with Article 11, Court Supervised 

Collection Procedures (G.S. 1C-1101 et seq.); 

(5) enjoin the judgment debtor as provided in Article 

12, Injunctions (G. s. 1C-1201). 

Upon motion of the judgment debtor, the court may direct 

20 that the judgment be paid in installments subject to its finding 

21 under Article 16 of this Chapter that the reasonable support 

22 needs of the debtor's dependents will not be adversely affected 

23 thereby. The order must provide for the payments to be made to a 

24 receiver, a trustee, or the judgment creditor. 

25 (c) Contempt. A debtor who fails to comply with an order of 

26 the court relating to post judgme-nt relief may be subjected to 

27 proceedings for civil contempt pursuant to Subchapter 3, Article · 

28 

14 House Bill 813 
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1 

2 

3 

Q 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

?.3 

24 

25 

26 

27 

28 

13. 

"§ 1C-403. Reaedies aqains_1 thirg parti~.--(a) Orders to 

third parties. Upon motion of a judgment creditor, the court may 

enter orders with regard to a person other than the judgment 

debtor who has or claims an interest in or a right to property or 

other assets of the judgment debtor in the manner provided in 

Article 10, Remedies Affecting Third Parties (G.S. 1C-1001 et 

seg.). 

(b) Injunctive relief. Injunctive relief against third 

parties is available as provided in Article 12, Injunctions (G.S. 

1C-1201). 

(c) Fraudulent conveyances. The court may direct that 

property of the judgment debtor conveyed to third parties in 

fraud of creditors be returned, held subject to lien, 

surrendered, transferred, sold, or otherwise subjected to the 

claims of judgment creditors, when the transfer is set aside 

pursuant to Article 9, Fraudulent Transfers and Obligations (G.S. 

1C-901 et seq.). 

"§ 1C-404. Pos1 judgme!!.1 gisCO.!,!g!:.Y Qf as§_!g1§·--In aid of 

proceedings under this Subchapter, a judgment creditor or other 

person authorized by G.S. 1C-602 may obtain discovery of assets 

in the manner provided in Article 6, Discovery of Assets (G.S. 

1C-601 et seq.). 

G. s. 1C-405 through G.S. 1C-500: Reserved for future 

codification. 

"SUBCHAPTER III. 

"Procedures Relating to Enforcement of Money Judgments. 

"ARTICLE 5. 

Hous e Bill 813 15 
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1 "General Pr {~edures. 
2 "PAR~~ 1. 

3 "Authority of Courts in \Collection Proceedings. 

4 11 § 1C-50 1. Aut_!!grity of £2!!1 ts.--The authority of the courts 
\ 

5 of this State t .o grant relief pur,;uant to this Chapter is as 
\ 

6 provided in this Article. Exc·el\t as other»ise provided in this 

1 Article, the clerk, district court \ judge and superior court judge 
I 

'8 may act with regard to enforcement proceedings in actions in 
' 

9 either division of the court. 

10 11 § 1C-502. Au!ho.~;:i.!..I Qf cl~.!:!---The clerk may 

11 (1t order prejudgment relief as follows: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

a. 

b. 

c. 

d. 

the creation of a lien, pursuant to Articles 1, 2, 

and 7 of this Chapter; 

protective orders, pursuant to Article 18 of this 

Chapter; 

orders to the defendant, as authorized by G.S. 1C-

203 (1) (other than injunctions) to the extent 

necessary to protect a lien; 

orders to third persons as authorized by G.s. 1C-

204(1) to the extent necessary to protect a lien. 

21 (2) With regard to judgments rendered by the clerk, order post 

22 judgment relief as follows: 

23 

24 

25 

26 

27 

28 

(3) 

16 

a. installment payments pursuant to G.S. 1C-402; 

b. if a prejudgment lien has been created, provide for 

the effective date of the judgment lien in 

accordance with G.S. 1C-704; 

Enter a general order for the seizure and disposition of 

House Bill 813 
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1 nonexempt property of the debtor, pursuant to Article 8 of this 

2 Chapter, for the enforcement of a judgaent of a magistrate. In 

3 every case the order must be accompanied by the notice provided 

L in c.s. 1C-1603 (a) (4) advising the debtor of his right to have · 

5 his exempt property allocated by a district court judge. 

6 11 § 1C-503. !Y!ho~iiY Qf magist~at~.--A magistrate 

7 (1) may not grant prejudgment relief; 

8 (2) may not enter orders granting post judgment relief, but 

9 judgments of a magistrate properly rendered and entered may be 

10 enforced in the same manner as other judgments of the General 

11 Court of Justice. 

12 II§ 1C-504. 

13 (a) The district court judge may: 

14 (1) grant prejudgment relief in any case pending in the 

15 

16 

17 

18 

19 

20 

(2) 

General Court of Justice, subject to the 

limitations set out in subsection (b); 

grant post judgment relief in any case in which 

judgment has been entered in the General Court of 

Justice, subject to the limitations set out in 

subsection (b). 

21 (b) A district court judge may not modify an order for the 

22 enforcement of a judgment entered by a judge of superior court 

23 which 

24 

25 

26 

(1) grants or denies an order for installaent payments, 

(2} marshalls assets, or 

(3) provides that it may not be modified other than by 

27 a judge of superior court. 

28 
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1 "§ 1C-505. Authority of ~~ 2! superior £OUrt.--A judge of 

2 superior court aay: 

3 (1) order any prejudgment relief permitted by this Chapter; 

L (2) with regard to judg•ents entered in the superior court, 

5 order any post judgment relief permitted by this Chapter; 

6 {3) enforce by contempt proceedings any order of any judicial 

7 official made pursuant to this Chapter; 

8 (4) review orders of the clerk or district court judge as 

9 provided in G.S. 1C-507. 

10 11 § 1C-506. !utl!Q£i.ll of g.EE.§lls!~ division.--(a) When a case 

11 is pending in the appellate division and upon motion of a party 

12 it appears that prejudgment or post judgment relief pursuant to 

13 this Chapter is necessary or appropriate, the appellate division 

lL may 

15 

16 

17 

18 

19 

20 

21 

( 1) 

(2) 

( 3) 

enter any order which could be entered by a judge 

of the trial division, or 

direct that the trial division act with regard to 

the relief sought, or 

remand the case for action in the trial division, 

or 

(4) deny the relief. 

22 (b) The grant of authority in this section does not deprive the 

23 trial division of the power of enforcement in the absence of a 

2L stay. 

25 "PART 2. 

26 "Review of Orders. 

27 "§ 1C-507. J!~vi~~ i~ superiQ£ £2.Y£!·-- (a) A judge of superior 

28 
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1 court may review any order of the clerk or district court judge 

2 granting relief under . this Chapter upon motion made within 10 

) days of the entry of the order and supported by an affidavit 

4 showing that 

5 (1) the relief is not authorized by law, or 

6 (2) the relief is clearly inappropriate upon the facts, 

7 and 

8 (3) that great and irreparable harm will result to the 

9 moving party if relief is not granted. 

·10 (b) The moving party must post a bond in accordance with 

11 Article 5, Part 4, Bonds (G.S. 1C-510 et seg.), to secure his 

12 performance in the event relief is denied. 

13 (c) The court may summarily deny any motion it finds to be 

14 without substantial merit. 

15 (d) If the court finds the grant or denial of relief in the 

16 order to be clearly improper it may modify the order and 

17 substitute appropriate relief, or it may set aside that portion 

18 of the order and remand the matter for entry of an appropriate 

19 order. 

20 (e) Unless the court summarily denies relief on the motion the 

21 court must determine the aatter after bearing upon appropriate 

22 notice. The court aay grant a stay pursuant to G.S. 1C-1801 

23 pending action upon the motion. 

24 (f) Attorneys• fees of the party who seeks review and prevails 

25 may be taxed as costs. 

26 "§ 1C-508. ~ev!g~ £y ~~1~te g!visioB.--An order of the 

27 superior court granting or denying relief pursuant to G.S. 1C-507 

28 
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1 is not reviewable by appeal to the appellate division, but may be 

2 reviewed by writ of certiorari. 

3 "PART 3. 

4 "Procedure. 

1C-509. Procedure.--Procedure under this Chapter is 

6 governed by the Rules of Civil Procedure but: 

7 (1) Relief sought pursuant to this Chapter will ordinarily be 

8 sought by motion in a pending action. When there is a right to 

9 jury trial, the court must by order direct appropriate 

10 proceedings. Notwithstanding the provisions of Rule S{a) of the 

11 

12 

13 

14 

15 

Rules of 

post judgment 

appropriately 

appear. 

(2) An 

Civil 

relief 

served 

initial 

Procedure, notice of any motion seeking 

pursuant to this Chapter must be 

upon a party in default for failure to 

proceeding under this Chapter, brought 

16 independently because it cannot be instituted by motion in a 

17 pending action or proceeding, is instituted by a •petition• which 

18 is treated as a complaint. 

19 (3) When relief is sought by a motion in an existing action or 

20 proceeding and it is necessary to join other parties who are 

21 affected by the proceeding pursuant to this Chapter, but who are 

22 not parties to the original action, the court may by order 

23 provide for their joinder for the limited purposes of the 

24 proceeding pursuant to this Chapter. ~he order must provide for 

25 service of the motion and order upon such parties, who mai 

26 respond within the time fixed by Rule 12 of the Rules of Civil 

27 Procedure, unless for good cause the court sets a different time 

28 
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1 

2 

3 

4 

5 

6 

which, however, may not be less than 5 days. 

(4) A person not a party to an action whose rights or interests 

are affected by remedies granted or sought pursuant to this 

Chapter 

protect 

may 

those 

intervention 

intervene as of right to the extent necessary to 

rights or interests. The court may permit 

in enforcement procedures by a motion or other 

7 limited pleading. 

8 "PART 4. 

9 "Bonds. 

10 11 § 1C-510. Mhe~ £~guired.--(a) Bonds are required under this 

11 Chapter when 

12 (1) they are required by specific statutory provisions; 

13 (2) they are authorized by statute and the court orders 

14 that a bond be given; 

15 (3) the court determines that under the circumstances a 

16 bond is necessary for the protection of a party or 

17 person who may be affected by the proceeding. 

18 11 § 1C-511. _!ut_!!Ql:J.ll 12 ~1 122~g.§; ru2J2£0Val 2! £2mpli~!!£~.--

19 (a) The court authorized by this Chapter tc grant relief may 

20 require and set the amount and conditions of bonds, subject to 

21 any specific statutory requirement. 

22 (b) Unless the court which sets the bond provides otherwise, 

23 the clerk or any court may determine the sufficiency of the 

24 security. 

25 (c) The court requiring the bond may determine when the 

26 conditions requiring a bond have been satisfied and discharge it. 

27 ihat court may also authorize other judicial officials to make 

28 
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1 

2 

.3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

that determination. 

"~ 1C-512. Te£]!!§.--(a) A bond required by this Chapter must 

(1) be in an amount determined by the court to be 

sufficient to secure compliance with its purposes 

and to protect the parties, subject to any specific 

statutory requirement; 

(2) obligate the party giving the bond and sureties 

upon it to pay to the party protected damages 

within the amount of the bond upon failure of 

compliance with its conditions; 

(3) be secured by 

a. 

b. 

c. 

d. 

deposit of cash, securities or other items of 

value, or 

individual sureties (not less than two, and 

more if the court requires) , or 

a surety company authorized to do business in 

this state, or 

a security interest in personal property or 

real estate. The court may set the amount and 

type of security required; 

(4) contain any additional conditions determined by the 

22 court to be appropriate. 

23 (b) The bond is effective when 

24 (1) it bas been properly executed, 

25 (2) the required security bas been given, and 

26 (3) the bond and the security have been approved by the 

27 court. 

28 
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1 II§ 1C-513. Modification.--The conditions and terms of a bond 

2 •ay be modified upon aotion of any party or any person affected 

3 and a showing of good cause. The court may act upon its own 

4 motion. 

5 "§ 1 c- 514. Determination of liabilit~.--Liability on a bond 

6 may be determined upon motion • 

• 7 G.S. 1C-515 through G.S. 1C-600: Reserved for future 

8 codification. 

9 "ARTICLE 6. 

10 "Discovery of Assets. 

11 II§ 1C-601. Authorization.--The discovery of assets of a 

12 defendant or a judgment debtor aay be permitted 

13 (1) prior to judgment as authorized in G. s. 1C-205; 

14 (2) after judgment, as authorized in G. S. 1C-404. 

15 "§ 1C-602. 

16 in G.S. 1C-601 and 603, a claimant, a judgment creditor, a 

17 limited receiver or a general receiver may obtain discovery of 

18 assets from any person, including the defendant or the judgment 

19 debtor, in any manner provided in the Rules of Civil Procedure. 

20 11 § 1C-603. 1;b!1itation_§.--(a) Prejudgment discovery of assets. 

21 (1) Prejudgaent discovery of assets of the defendant, 

22 outside the scope of discovery authorized by the 

23 Rules of Civil Procedure, may be conducted only 

24 with leave of the court, obtained upon motion and a 
. ' : 

25 showing of need of discovery of assets in support 

26 of one or more prejudgment remedies. The court may 

27 limit the scope of the discovery in the initial 

28 
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1 

2 

) 

4 

5 

6 

authorization or in a protective order. 

{2) If the party against vhoa a claim is asserted posts 

a bond for payment of the claim in the event he is 

determined to be liable there may be no prejudgment 

discovery of assets outside the scope of discovery 

authorized by the Rules of Civil Procedure, except 

7 to the extent that the court determines that the 

8 bond is inadequate in amount. The provisions of 

9 Article 5, Part 4, Bonds (G.S. 1C-510 et seq.) are 

10 applicable to the bond. 

11 (b) Post judg11ent discovery of assets. Post judgment 

12 discovery of assets of the judgment debtor, in support of post 

13 judgment remedies, may be conducted without prior leave of court. 

14 The court may by protective order limit the scope of discovery. 

15 "§ 1C-604. Sanctions.--The sanctions provided in the Rules of 

16 Civil Procedure for failure to respond appropriately to discovery 

17 procedures or comply with orders for discovery are applicable to 

18 the discovery of assets. 

19 G.S. 1C-605 

20 codification. 

21 

through G.S. 1C-700: Reserved for future 

"ARTICLE 7. 

22 "Liens by Judicial Process. 

23 

24 

25 

26 

II§ 

(a) 

(b) 

II§ 

1C-701. De!i~itiQ~.--Liens by judicial process consist of: 

preliminary liens pursuant to G.S. 1C-202 and G.S. 1C-702; 

judgment liens pursuant to G.s. 1C-401 and G.s. 1C-703. 

1C-702. 

27 ~f~j~gg~~~! relief.--(a) 

28 

Authorization. An order granting 
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1 prejudgment relief aay create a preliminary lien on specifically 

2 described or identified property of the defendant. Property may 

) not be included by generalities relating to types of property. 

4 No more property than is reasonably necessary to secure payment 

S of the obligation sought to be enforced aay be subjected to a 

6 

7 

8 

preliminary lien. 

(b) Docketing. The clerk must docket 

prejudgment relief which create a lien upon real 

orders granting 

property. The 

9 order may be docketed in other counties in accordance with G.S. 

10 

11 

12 

13 

1C-706. 

(c) Perfection 

priority provided 

and priority. 

in G.S. 1C-704 

accordance with G.S. 1C-705. 

A preliminary 

and may be 

lien has the 

perfected in 

14 (d) Enforcement. A preliminary lien creates only a priority 

15 and may be enforced only pursuant to final judgment, except that 

16 upon a showing of good cause the court may: 

17 (1) order the sale of perishable property or property 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

subject to rapid diminution in value; 

(2) order seizure and safeguarding of property in 

accordance with Article 8, Seizure, Safeguarding 

and Disposition of Property (G.S. 1C-801 et seq.); 

(3) grant injunctive relief for the preservation of the 

lien, in accordance with Article 12, Injunctions 

(G. S. 1C-1201); 

(4) order limited receivership for the preservation of 

the lien, in accordance with Article 14, Limited 

Receivership (G.S. 1C-1401 et seq.); 
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1 (5) permit litigation with third persons for the 

2 preservation of the lien, in accordance with G.S. 

3 1C-1006. 

u "t 1C-703. !ludgm_gnt lien.-- (a) Creation of lien. A judgment 

S (1) for a sum certain, is a lien on the property of the 

6 debtor from the tiae of its entry; 

7 (2) for installment ~ayments or periodic payments is a 

8 lien on the property of the debtor oniy if it 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

states a sum certain to be paid or specifies the 

amount for which the judgment is a lien. Upon 

motion of the judgment creditor, the court may 

determine an amount of past due periodic payments 

and direct that that amount become a lien in the 

same manner as a judgment entered on the date of 

the order; 

(3) is not limited, other than by its terms, with 

regard to the amount or type of property as to 

which its lien is effective but the court may in 

19 the original judgment or a supflemental order limit 

20 the application of the lien of the judgment to 

21 property sufficient in amount for satisfaction of 

22 the judgment. 

23 (b) Perfection and priority. A judgment lien has the priority 

24 provided in G.S. 1C-704 and may be perfected in accordance with 

25 G.S. 1C-705. 

26 (c) Enforcement. A judgment lien may be enforced by 

27 (1) seizure and safeguarding of the property, in 

28 

26 House Bill 813 



- - - --- - -------

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1979 
1 

2 

3 

4 

5 

6 

1 

8 

9 

accordance with Article 8, Seizure, Safeguarding 

and Disposition of Property (G.S. 1C-801 et seq.); 

(2) sale, in accordance with G.S. 1C-812; 

(3) injunctive relief, in accordance with Article 12, 

Injunctions (G.S. 1C-1201); 

( 4) limited receivership, in accordance with Article 

14, Limited Receivership (G.S. 1C-1401 et seq.); 

(5) litigation with third persons in accordance with 

G.S. 1C-1006. 

10 "~ 1C-704. ~riority of lig!l.§ }1y jydicis! .E!:Oces§.-- (a) The 

11 priorities of preliminary liens and judgment liens are as 

12 provided in this section. When there is a preliminary lien, the 

13 judgment may provide that the priority of the judgment lien is 

14 the same as that of the preliminary lien. In the absence of such 

15 a provision, the judgment lien does not relate back, and the 

16 preliminary lien is terminated. 

17 (b) A lien by judicial process is prior to the rights of a 

18 transferee (other than a buyer of personal property in the 

19 ordinary course of business as defined in G.S. 25-1-201 (9)) or 

20 lien holder (including judicial lien holders) whose interest or 

21 lien is acquired after the entry of the judgment or order 

22 creating the lien by judicial process and whose interest or lien 

23 

24 

25 

is acquired after the lien by judicial process has been perfected 

in the manner provided in G.S. 1C-705, except for liens for ad 

valorem ~roperty taxes, whose priority regarding liens by 

26 judicial process shall be determined according to the provisions 

2 7 of G. S. 1 0 5-3 56. 

28 
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1 (c) For the purpose of subsection (b), the interest of a 

2 transferee or lien holder is acquired when the transfer or lien 

3 is sufficiently recorded, filed, docketed, or otherwise perfected 

u in the manner required by applicable statutes or law to give the 

5 transfer or lien priority over a subsequent lien creditor. 

6 (d) A lien by judicial process is subject to the rights of 

7 ether transferees and lien holders of the debtor except those as 

8 to whom it has priority in accordance with subsection (b). 

9 (e) When a lien by judicial process has priority over the 

10 interests of a transferee or lien holder, any enforcement or 

11 transfer by that person is subject to the continuing right of the 

12 holder of the lien by judicial process to enforce his lien in the 

13 manner provided in this Chapter or to a priority of distribution 

1u if the property is sold free and clear of both liens or 

15 transfers. 

16 (f) When a transferee or lien holder has priority over a lien 

17 by jucicial process, the transferee or a purchaser at a sale 

18 enforcing that prior lien acguires the property free of the lien 

19 by judicial process. If property is sold pursuant to a prior 

20 lien and there is a surplus after satisfacticn of the prior lien, 

21 the surplus is subject to the lien by judicial process. 

22 II§ 1C-705. 

23 lien by judicial process is perfected with regard to real 

2u ~ro~erty of the debtor when the order crea~ing the preliminary 
~ 

25 lien or the judgment is docketed in the county in which the 

26 property is located. 

27 

28 

(b) A lien by judicial process is perfected with regard to 
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1 personal property when 

2 (1) the property is seized in the manner provided in 

) Article 8, Seizure, Safeguarding and Disposition of 

4 Property (G.S. 1C-801 et seq.), or 

5 (2) there has been perfection by utilization of Uniform 

6 commercial Code filing procedures, as provided in 

7 G.S. 1C-707. 

8 11 § 1C-706. Qoc~eting 2f j_!!Qg!!,g.n!§ ~nd Qrdeq~ .• --(a) An order 

9 granting a preliminary lien upon real property is docketed in the 

10 county in which it is entered in accordance with G.S. 1C-702(b). 

11 (b) A judgment is docketed in the county in which it is 

12 entered in accordance with Article 3, Judgment (G. s. 1C-301 et 

1) seg.). 

14 (c) Upon request of any person, and payment of fees required 

15 by law, the clerk of the county in which an order granting a 

16 preliminary lien upon real property or a judgment is entered must 

17 

18 

19 

20 

21 

22 

23 

24 (d) 

(1) issue a certified copy of the ~rder or judgment, or 

(2) issue a certified copy of the docket entry of the 

order or judgment, or 

(3) transmit a certified copy of the order or judgment, 

The 

or the docket entry of the order 

the clerk of another county, 

entry of that fact. 

or judgment, to 

and make a docket 

clerk of a county other than the county in which an 

25 order granting a preliminary lien on real property or a judgment 

26 was entered must, upon payment of fees required by law: 

27 (1) make appropriate docket entries of a certified copy 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

(2) 

of an order, judgment or docket entry prepared in 

accordance with subsection (c) and presented to 

him, and 

if the certified copy is not transmitted to him by 

the clerk of the county of entry, notify that clerk 

of its receipt and docketing. The clerk of the 

county of entry must then make an entry in his 

docket reflecting docketing of the order or 

judgment in another county. 

10 (e) When a lien by judicial process is terminated or modified, 

11 the clerk of the county of entry must notify the clerks of other 

12 counties in which the judgment or order has been docketed and 

13 they must make appropriate entries upon their dockets. 

14 11 § 1C-707. 

15 21 !i~B§ ~I judicial proc~ss.--(a) Requirements for perfection 

16 of lien by Uniform Commercial Code procedures. The perfection of 

17 a lien by judicial process in accordance with this Article 

18 requires: 

19 (1) entry of a separate order creating the lien, and 

20 (2) perfection in accordance with Uniform Commercial 

21 Code procedures as set out in the following 

22 subsections. 

23 (b) Contents of order. The order must 

24 

25 

26 

27 

28 

30 

(1) identify the proceeding or the judgment pursuant to 

which it is entered by caption, file number, docket 

number, and ~ny ot~~r appropriate reference; 
':-;l_.' 

(2) contain the names and addresses of the creditor and 

House Bill 813 



GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1979 
1 

2 

) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the debtor; 

(3) state that a security interest is created by the 

order; 

(4) state the amount of the security interest created 

by the order. The amount may be less than the 

aaount of the claim or judgment, and the terms for 

payment may be included. If the court does not 

provide differently, the order must reflect that 

the entire sum is due upon demand, after judgment 

is entered, but not later than the date the 

judgment becomes unenforceable pursuant to G.S. 1C-

307; 

(5) describe the property affected. The property may 

be of any type included in G.S. 25-9-102, and may 

be described in the aanner provided in G.S. 25-9-

110, except that consumer goods must be 

specifically identified or described. Consumer 

goods may not be included by generalities relating 

to types of property. No more property than is 

reasonably necessary to secure payment of the 

obligation to be enforced may be included; 

(6) define what constitutes a default and state that 

such a default will result in seizure of the 

property without further notice. 

25 (c) Effect or order, creation of security interest. The order 

26 has the following effects: 

27 (1) The creditor has all the rights and duties of a 

28 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2L 

25 

26 

27 

28 

32 

(d) 

nonpurchase money secured party under Article 9 of 

Chapter 25 of the General Statutes. 

(2) The order constitutes a securit¥ agreement in 

accordance with its terms, effective as if the 

creditor and tlle debtor had entered into a 

contractual agreeaent on the date the order was 

entered. 

(3) The security interest attaches and may be perfected 

only by filing in the manner provided in Article 9 

of Chapter 25 of the General Statutes, but 

perfection by filing is subject to the provisions 

of subsection (d) of this section. 

Perfection by filing. 

(1) A financing stateaent filed to perfect a security 

interest created pursuant to this section: 

a. must identify the judgment or proceeding, and 

the order pursuant to which it is filed, by 

caption and fi~e number; 

b. n~ed not be signed by the secured party or the 

debtor but must instead bear an indication 

that it is judicially authorized. 

(2} If the order of the court meets the reguirements 

for a financing statement, as modified by 

subsection (a), it may be filed as a financing 

statement. 

(3} The court may by supplemental order provide for 

amendments to the financing statement and for 
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1 

2 

3 

4 

5 

6 

1 

8 

9 

continuation stateaents. They need not be signed 

by the debtor or the secured party but aust instead 

bear an indication of judicial authorization. 

(4) In addition to termination statements in the manner 

provided by G.S. 25-9-404, the court is authorized 

to direct the entry of a termination statement 

under appropriate circuastances. 

(5) The Secretary of State must promulgate standard 

foras which aay be used for filing pursuant to this 

10 section. 

11 (e) Enforcement of security interest. 

12 (1) A lien by judicial process perfected under this 

13 section aay be enforced only in the aanner provided 

14 in G.S. 1C-702 and G.S. 1C-703. 

15 

16 

(2) Part 5 of Article 9 of Chapter 25 of the General 

Statutes, relating to default, does not apply to 

17 the enforcement of liens perfected pursuant to this 

18 section. 

19 (f) Application of section to vehic~es for which a certificate 

20 of title is required. 

21 (1) The court may by order containing the information 

22 required for an application by G.S. 20-58, direct 

23 the . Division of Motor Vehicles to enter a 

24 preliminary lien or a lien upon the certificate of 

25 title of a vehicle which is the property of the 

26 debtor, in the aanner provided in G.S. 20-58, et 

27 seq. 

28 
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1 (2) If the court determines that by appropriate 

2 procedures under Chapter 20 of the General Statutes 

3 or this Chapter it is not possible to obtain the 

u certificate of title to the aotor vehicle, it may 

5 direct the Division of Motor Vehicles to cancel the 

6 title and issue a new title bearing the security 

7 interest, in the manner provided in G.S. 20-76. 

8 (g) Fees. The creditor must pay filing fees and the like and 

9 they may be charged as part of the costs of the action. 

10 11 § 1C-708. ~Q!!,testi1!g .IH~!:fectio1! Q!: ,EriQ!:ity Q~ lie1!. --Any 

11 person affected by a lien by judicial process may move for a 

12 determination of the application of the lien to the property or 

13 its priority. The procedures set out in G.S. 1C-509 are 

1u applicable. 

15 G. s. 1C-709 through G. s. 1C- 800: :Reserved for future 

16 codification. 

17 IIARTICLE 8. 

18 "Seizure, Safeguarding, and Disposition of Property. 

19 11 § lC-801. Authorization, limitation.--(a) A sheriff must 

20 forthwith seize or safeguard property when directed to do so by 

21 the court in accordance with the provisions of this Chapter. 

22 (b) No more property may be seized or affected by procedures 

23 under this Article than is reasonably necessary to satisfy the 

24 lien or other purpose of the seizure or procedure. Upon motion 

25 of the person affected the court aust promptly determine whether 

26 the amount seized or affected is excessive and order release of 

27 any excess amount. 

28 
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1 (c) This Article is subject to the provisions of Article 16, 

2 Exempt Property (G.S. 1C-1601 et seq.). 

3 11 § 1C-802. Qrder for §_gizu~ ~nd disposition of gQpert_y.--(a) 

4 An order directing the seizure or possession of property of the 

5 debtor must provide for the seizure of 

6 

7 

(1) specifically described property, or 

(2) nonexempt property generally. 

8 (b) A general order for the seizure or possession of nonexempt 

9 property of the debtor may be issued only when: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(c) 

provide 

(1) there is a judgment which is a lien on all of the 

nonexempt property of the debtor, not limited in 

its application; and 

(2) the debtor has failed to respond properly to orders 

(3) 

( 4) 

(5) 

An 

for discovery; or 

the debtor has been guilty of fraud in the 

transaction upon which the claim is based; or 

the debtor has made a fraudulent conveyance or has 

otherwise concealed his assets in order to defeat 

payment of his obligation; or 

the judgment is a magistrate's judgment, and then 

only for the seizure of the property. 

order for the seizure or possession of property may 

special directions with regard to: 

( 1) the llanner in which it is to be seized; 

(2) the manner in which it is to be held; 

(3) the manner in which it is to be safeguarded; 

( 4) the purpose for which it is to be held; 
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1 

2 

3 

(5) the manner in which it may be released; 

(6) the disposition to be made of the property. 

11 § 1C-803. When an 

4 officer is directed to seize property generally he may seize any 

5 property as to which the debtor has the right of possession 

6 without the execution of checks, releases, or other documents, 

7 unless the property has been designated as exempt property as 

8 provided in Article 16, Exempt Property (G.S. 1C-1601 et seg.). 

9 (b) When an officer or other person is directed to seize 

10 specifically described property he may seize it in the manner 

11 provided in this section. 

12 (c) Property may be seized only if it may be removed to a 

13 place of safekeeping, and upon seizure it must be so removed. 

14 (d) The court may make orders for the safeguarding of property 

15 which may not be seized. 

16 (e) Real property may not be seized, but the court may make 

17 appropriate orders with regard to its possession. 

18 "§ 1C-804. ~~fegy~rdi~g Qf ~QEg~!1·--(a) When an officer or 

19 other authorized person has seized property he must place it in a 

20 safe location unless the court has otherwise directed. Subject 

21 to the order of the court the officer or other authorized person 

22 may place the property in a commercial warehouse or other 

23 property stor~ge facility, or if the property consists of 

24 animals, in an appropriate boarding facility. 

25 (b) When property not subject to seizure is ordered by the 

26 court to be safeguarded, a law enforcement officer must take 

27 steps to secure the property by locks, fences, the posting of a 

28 
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1 guard, disabling the property, or other •eans appropriate to the 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

property and circumstances. The court •ay provide in its order 

for some or all of the steps to be taken. 

(c) If the court orders the surrender of property and it is 

surrendered to a law enforcement officer or other person or the 

court to be held subject to further order by the court it must be 

safeguarded in the manner provided in this section. The 

surrender of property subject to seizure is the eguivalent of 

seizure. 

(d) Money, securities or the like may be safeguarded by 

depositing them with the clerk of court. 

"§ 1C-805. Possession of !:~g.! g.Q.Eer.:rr.--when a law 

enforcement officer is authorized pursuant to this Chapter to 

take possession of real property he must remove those persons in 

possession holding adversely to the claim asserted and establish 

his possession of the premises. Appropriate locks, fences, 

gates, signs, or the like must be employed. The court may by 

order provide for the safeguarding, storage, or disposition of 

personal property left on the premises. 

"§ 1C-806. Cost_§.--The costs of seizing or 

property must be advanced by the claimant and may be 

costs in the action or proceeding. 

safeguarding 

charged as 

"§ 1C-807. !~g~£g Q!: i!!g~ni!i£atig,B.--The court must by 

order provide for adequate insurance or other system of 

indemnification for property lost, damaged or destroyed while in 

possession of an officer or other person designated to seize, 

possess, or safeguard the property. Expenses of insurance or 
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1 indemnification are chargeable as costs. 

2 "t 1C-808. Use 2! for~ ~y officef.--An officer may use force 

3 in carrying out his duties under this Article to the extent 

4 authorized in G.S. 162-14.1. 

5 11 § 1C-809. ~ong for ~lea.§.~ of eroeer!I seizeg eur.§.ua.nt 12 

6 £!~jygg~~~! lien.--(a) When property has been: 

7 (1) subjected to seizure, safeguarding or other 

8 possession of the court, or 

9 (2) subjected to judicial lien, subsequent order or 

10 judgment, 

11 release of the property or removal of the lien may be obtained 

12 upon the filing of a bond as provided in this section unless the 

13 court in its original or a supplemental order directs otherwise. 

14 (b) The amount of the bond must be the lesser of one hundred 

15 ten percent (110J) of the amount claimed in the action or 

16 proceeding or the value of the property. The clerk must 

17 ascertain the value of the property if bond in that amount is 

18 offered. 

19 (c) The bond must secure compliance with the order of the 

20 court in the same manner as possession of the property would 

21 have. 

22 (d) The bond must coaply with Article 5, Part 4, Bonds (G.S. 

23 1C-510 et seq.) • 

24 "f 1C-810. Fin~! giseositio~.--An order or judgment of the 

25 court determining the final disposition of property seized 

26 pursuant to this section aay provide for: 

27 (1) relinquishment of possession to a naaed person; 

28 
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2 

3 

4 

.5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

1.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

26 

27 

28 

(2) transfer of ownership or title to a named person; or 

(3) sale in accordance with G.S. 1C-812 and payment of the 

proceeds to the persons entitled to them. 

"§ 1C-811. Termination of _gctiQ!! or J2roceedi.!!£1 .Q£ ~eed fo!: 

Sefurij;:£.--(a) If an action or proceeding is terminated in such 

a manner that none or less than all of property held or subjected 

to a lien to secure the recovery in the action is needed, the 

court must enter an order releasing the property and directing 

that appropriate docket or record entries be made with regard to 

the liens. 

(b) A person whose property has been wrongfully held or 

subjected to a lien may recover damages for its detention as 

provided in Article 17, Liability for Misuse or Improper 

Avoidance of Collection Procedures (G.S. 1C-1701 et seg.). G.S. 

1C-509, Procedure, is applicable. 

"§ 1C-812. ~al~ .Q!: ,Eroperty.--The sale of property pursuant to 

this Chapter is in accordance with Article 29A (Judicial Sales) 

of Chapter 1 of the General Statutes, except that an order of the 

clerk for the general seizure of property for the enforcement of 

a magistrate's judgment also constitutes an •execution' for the 

purpose of permitti~g sale pursuant to Article 29B of Chapter 1 

of the General Statutes (G.S. 1-339.1 ~!§~g.), unless the order 

provides otherwise. 

G.S. 1C-813 through G.S. 1C-900: Reserved for future 

codification. 

"ARTICLE 9. 

"Fraudulent Transfers and Obligations. 
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1 "t 1C-901. Setting asid~ ,trans!~~ snd ob!ig~tion§.--The 

2 t~:ansfer of an interest of the debtor in pr.operty, or any 

3 obligation incurred by the debtor, may be set aside at the 

4 instance ot a creditor affected if the debtor 

5 (1) made the transfer or incurced the obligation with actual 

,6 intent to hinder, 'delay, or defraud his present or future 

7 creditors; or 

8 (2j a. received less than a reasonably equivalent value in 

9 exchange for the transfer or obligation; and 

10 b~ 1. was insolvent on the date ~hat the transfer was 

U ma.de or the obligati.on was i ·nc.ur~:ed, .or became 

12 insolvent as a result of tpe transfer or 

13 obligation; or 

14 2. was engaged in business, or was about to engage 

~5 in business or a transacti~n, for which any 

16 p~:operty remaining ~itb the debtor was an 

17 un!r'eason~bly .saall capital·; or 

i8 3. intended to incur, or belie¥ed that he would 

n.9 in·cur, debts that >Would be beyond his ability 

20 to pay as they aatured. 

:21 " ·§ 1 ~C-90.2. ~{sns,!~rs 1·2 nrt,gg~ ~ pa!rtil~.{§~!.E.- --A tra·nsfer .of 

'22 an interest in partnership proper~y, .or any .obligati-on incur!['ed, 

23 by .a .partne!['shiP. debtor to a partner .may be set aside if the 

24 p~rtnership was insolvent on the date the transfer was made or 

25 t 'he obligation :Was incurred, or became insolvent as a r .esul t of 

26 the transfer or obligation. 

27 "i 1C-9,03. Protection of tran~ee ~ 2!.!!_g~ ... --A transferee 

28 
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1 or obligee of such a transfer or obligation who takes for value 

2 and in good faith has a lien on any interest transferred, aay 

) retain any lien granted or may enforce any obligation incurred, 

4 as the case may be, to the extent that he gave value to the 

5 debtor in exchange for the transfer or obligation. 

6 lC-904. For the purposes of this 

7 Article, a transfer is made when the transfer becomes so far 

8 perfected that a bona fide purchaser from the debtor against whom 

9 such transfer could have been perfected, other than a buyer in 

10 the ordinary course of business, cannot acquire an interest in 

11 the property transferred that is superior to the interest in such 

12 property of the transferee, but if the transfer is not so 

1) perfected before the commencement of a proceeding to set it 

14 aside, the transfer occurs immediately before the date of the 

15 commencement of the proceeding. 

16 (b) In this Article •value• means property, or satisfaction or 

17 securing of a present or antecedent debt of the debtor, but does 

18 not include an unperformed promise to furnish support to the 

19 debtor or to a relative of the debtor. 

20 (c) As used in this Article, •insolvent• means: 

21 

22 

2) 

24 

25 

26 

27 

28 

(1) 

House Bill 813 

with reference to an entity other than a 

partnership, financial condition such that the sum 

of all the debtor's debts is greater than all of 

the debtor's property, at a fair valuation, 

exclusive of 

a. property transferred, ccncealed, or removed 

with intent to hinder, delay, or defraud the 

41 
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I 1 I debtor's creditors; and 

2 b. property that aay be exempted under Article 16 

3 (G.S. 1C-1601 et seq.); and 

u (2) with reference to a partnership, financial 

5 condition such that the sum of the partnership's 

6 debts is greater than the aggregate of, at a fair 

7 valuation 

8 a. all of the partnership's property, exclusive of 

9 property of the kind specified in subsection 

10 (c) (1) of this section; and 

11 b. the sua of the excess of the value of each 

12 general partner's separate property, exclusive 

13 of property of the kind specified in 

1IJ subsection (c) (1) of this section, over such 

15 partner's separate debts. 

16 G.S. 1C-905 through G.S. 1C-1000: Reserved for future 

17 codification. 

18 "ARTICLE 10. 

19 "Remedies Affecting Third Parties. 

20 "PART 1. 

21 "Property of Debtor Held by Third Party. 

22 II§ 1C-1001.. 

23 ~rt~.--(a) When a debtor is the owner of property which is not 

24 in his possession it may be seized in the manner provided in 

25 Article 8, Seizure, Safeguarding and Disposition of Property 

26 (G.S. 1C-801 et seq.) if the debtor is entitled to possession 

27 upon demand. 

28 
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1 (b) If there are conditions with which the debtor aust comply 

2 in order to regain possession of the property, the court may 

3 order that it be seized in the aanner provided in Article 8, 

4 Seizure, Safeguarding and Disposition of Property (G.S. 1C-801 et 

5 seg.) upon the claimant's compliance vi th the conditions to the 

6 debtor's regaining possession, if the condition is one which he 

7 can satisfy. The claimant may recover sums actually expended in 

8 satisfaction of such a condition, to the extent that they 

9 discharge an obligation of the debtor. The debtor aay assert 

10 against the claimant any defenses which he had with regard to the 

11 obligation discharged. 

12 "§ 1C-1 002. Lien Q~ ,Eroperty of gebtQ£ !hi£.h is in possessioB. 

13 Ql 1.hi!g ~~!i!---When a debtor is the owner cf property which is 

14 not in his possession, a lien by judicial process pursuant to 

15 Article 7, (G. s. 1C-701 et seg.) may be perfected in the manner 

16 provided in that Article, subject to the provisions of G.S. 1C-

17 1001 with regard to seizure. The lien is subject to the rights 

18 of the third party in possession when that person has a claim 

19 which has priority under G.S. 1C-704. 

20 "PART 2. 

21 "Claims of the Debtor Against Third Parties. 

22 "§ 1C-1003. Claims of debtor affected.--! claim of the debtor 

23 against a third party aay be subjected to the remedies provided 

24 in this Chapter when it is 

25 (1) for the recovery of money or property and 

26 (2) is not based upon injury to the person or character or for 

27 wrongful death. 

28 
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1 1C-1004. When prejudgaent 

2 reaedies are authorized pursuant to G.S. 1C-204 the court aay: 

) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1) (b) 

( 1) order the third party not to make payaent or 

delivery to the debtor; 

(2) order the third party to safeguard or secure the 

(3) 

property, payaent, or claim in the manner provided 

in Article 8, Seizure, Safeguarding and Disposition 

of Property (G.S. 1C-801 et seq.) pending 

determination of the claim asserted against the 

debtor; 

authorize l~tigation of the claim pursuant to G.S. 

1C-100 6. 

Orders authorized by this section are subject to superior 

14 rights of the third party. 

15 II~ 1C-1005. Post judgm~n1 ~aed!~2·--(a) When post judgment 

16 remedies are authorized pursuant to G.S. 1C-403(a) the court may 

17 

18 

19 

20 

21 

22 

2) 

24 (b) 

(1) 

( 2) 

(3) 

order the third party not to make payment or 

delivery to the defendant; 

order the third party to make payments or 

deliveries which are due to the judgment creditor 

or other appropriate person, ar to the court; 

authorize litigation of the claim pursuant to G.S. 

1C-1006. 

Orders authorized by this section are subject to superior 

25 rights of the third person. 

26 "PART 3. 

27 "Litigation with Third Parties. 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

"§ 1C-1006. Litigation with third .£.grt,!~.--(a) When the 

claiaant proceeds against a third party pursuant to G.S. 1c-1ooq 

or G.S. 1C-1005, the third party aay contest the claia asserted 

against hia: 

(1) by response to the order of the court directed to 

him, or 

(2) by motion in the claimant's case. 

(b) When a third party by response or motion contests the 

9 claim asserted against hia, or it otherwise appears that the 

10 claim of the debtor against the third party is contested, the 

11 court may authorize the claimant to litigate the debtor's claim 

12 if: 

13 

14 

15 

16 

17 

18 

(1) it appears that the debtor vill not effectively 

litigate the claim, and 

(2) the claiaant will suffer substantial loss if he is 

not authorized to litigate the claim. 

The . debtor must be given notice and opportunity to be h~ard. 

(c) When the claimant is authorized to litigate the debtor's 

19 claim be may do so by separate action, or the court may, in an 

20 

21 

22 

2) 

24 

appropriate case, authorize joinder of the claim with the pending 

action of the claimant. G.S. 1C-509 is applicable. 

II§ 1C-1 007. 

asserts a right to payaent or property which is the subject of a 

pending action by the debtor against a third party, the claimant 

25 may intervene of right if he would be authorized to litigate the 

26 matter pursuant to this Article if the action were not pending. 

27 

28 

G.S. 1C-1008 through G.S. 1C-1100: 

House Bill 813 
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1 codification. 

2 "ARTICLE 11. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"Court Supervised Collection Procedures. 

"§ 1C-1101. Procedure.-- (a) Initiation of proceedings. 

Proceedings under this Article may be initiated by: 

(1) Motion of a judgaent creditor pursuant to G.S. 1C-

402. 

(2) Motion of a judgaent debtor, made in the cause in 

which the judgment vas rendered. 

(b) Notice. Notice of a motion under this Article must be 

served upon all persons claiming an interest in property, rights, 

or duties affected by the proceedings provided for here, or 

subject to any claim or judgment which is affected by the 

proceedings provided for here, unless that person has joined in 

the motion. 

(c) Contents of motion. 

( 1) identify 

applicable, 

The aotion aust 

the movant, his 

the judgment or 

established his interest; 

interest, and if 

proceeding which 

(2) list the proceedings or interests which are to be 

affected; 

(3) identify the property or rights to be subjected to 

the proceeding insofar as known to the movant; 

(4) describe the relief desired. 

25 (d) Objection. 

26 (1) Any person affected by the proceeding may file a 

27 

28 

response to the motion, aaking objection to the 
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1 

2 

3 

4 

5 

6 

7 

8 (e) 

relief sought or seeking liaitations upon the 

relief granted. 

(2) Relief sought pursuant to this Article will be 

granted in the absence of a showing that it is in 

the best interest of the judgment creditors and the 

judgment debtor that the particular relief sought 

be denied. 

Order. When the court grants or denies relief in 

9 proceedings under this Article it must enter an order reflecting 

10 

11 

12 

13 

14 

15 

16 

17 

18 

its action. The 

orders and may be 

orders. 

order may be combined with other judgments or 

modified from time to tiae by addi~ional 

(f) Accounting. 

(1) There aust be a final accounting in any proceeding 

under this Article, with regard to the property 

received, its disposition, 

proceeds, and amounts credited 

judgments or claims. 

distribution of 

to particular 

19 (2) The court aay order additional accountings. 

20 "§ 1C-11 02. Re!ief ~vailabl~ in £gyrt §yperv i§~g .£Ollectio~ 

21 

22 

23 

24 

25 

26 

£~Q£~du~~~.--The court may 

(1) direct consolidation of collection procedures as provided 

in G.S. 1C-1103; 

(2) direct collection from wages in the aanner provided in 

G.S. 1C-1104; 

(3) appoint a limited receiver as provided in Article 14 (G.S. 

27 1C-1401 et seq.) or a general receiver as provided in Article 15 

28 
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1 (G.S. 1C-1501 et seq.); 

2 (4) direct, perait, or restrict the use of any of the 

3 postjudgment remedies provided by this Chapter. All such 

4 remedies are available unless restricted by the court. 

5 11 § 1C-1103. ~on§Q!id~tion of proc~eding§.--(a) The court may 

6 order consolidation of proceedings for the collection of separate 

1 aoney judgaents in the manner provided in this section. 

8 (b) When proceedings for the collection of money judgments 

9 have been consolidated the court may 

10 (1) direct that property subject to sale pursuant to 

11 two or aore of the judgments be sold free and clear 

12 of the claias of all parties to the proceedings and 

l) that the proceeds of the sale be distributed in 

14 accordance with the relative rights and priorities 

15 of the parties; 

16 

17 

18 

19 

20 

21 

22 

2) 

24 

25 

26 

27 

28 

48 

(c) 

(2) provide for allocation of costs of the proceeding 

in accordance with the recovery received; 

(3) marshall assets; 

(4) refer the proceedings in accordance with Rule 53 of 

the Rules of Civil Procedure; 

(5) appoint a limited receiver to proceed with the 

process of collection in the manner set out in 

Article 14 (G.S. 1C-1401 et seq.); 

(6) direct, supervise and approve the disposition of 

the proceeds, in accordance with the relative 

rights and priorities of the parties. 

The court of the county of the debtor's residence aay 
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1 

2 

3 

u 
5 

6 

7 

8 

9 

10 

direct that proceedings in other counties be consolidated with 

proceedings in the county of residence, but proceedings in 

different counties may not be otherwise consolidated. In the 

case of a corporation or other entity the county in which it has 

its registered office, or in the absence of that, its principal 

place of business is its residence. 

(d) When proceedings are consolidated the court must cause 

appropriate entries to be made in each proceeding to reflect its 

disposition. 

1C-1104. Collection W5l9~§· --(a) Procedure, 

11 limitation. Wages of an employee due or to become due may be 

12 subjected to the claims of a judgment creditor only in a 

13 

lu 
15 

16 

17 

proceeding pursuant to subsection (b) , and in the manner provided 

in this section. 

(b) Limitation to single proceeding. There aay be only one 

proceeding under this Article affecting the wages of an employee. 

Orders entered pursuant to G.S. 110-136 ~!§~g. take precedence 

18 over collection from wages under this Article when wages exempt 

19 from other claims are not sufficient to provide the percentage 

20 provided therein. After a proceeding under this Article is 

21 initiated additional creditors may upon motion or petition be 

22 permitted to join in the proceeding. 

23 (c) Amount of wages subjected to proceeding. 

24 (1) Wages of a debtor not exempted under G.S. 1C-1601 

25 

26 

27 

28 

may be subjected to court supervised collection 

proceedings. 

(2) The amount described in subdivision (1) is reduced 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

by the amount of any assignaent of wages previously 

made for the benefit of a creditor and aaount 

ordered to be paid pursuant to an independent 

garnishaent proceeding as set forth in subsection 

(b) • 

(3) Before direction of collection from wages, the 

claimant must show and the court must find that 

wages exeapt under G.S. lC-1601 are sufficient for 

provision for the defendant and his dependents. If 

necessary, the court must enter an order increasing 

the exemption pursuant to that section. 

(4) The court aay order appropriate modifications of 

the aaount within the foregoing limitations. The 

court aust order appropriate modifications to 

reflect amounts ordered to be paid pursuant to the 

subsequent institution of any independent 

garnishment proceeding as set forth in subsection 

(b) • 

19 (d) order to employer; receiver to collect. An order must be 

20 directed to the judgment debtor's employer or employers, 

21 directing them to make payment of a specified amount of the 

22 debtor's wages to a named officer. The court must appoint a 

23 limited receiver for that purpose unless a receiver already has 

24 been appointed. 

25 (e) Powers and duties of receiver. 

26 

27 

28 

50 

(1) The receiver must collect the designated wages and 

distribute thea to the judgment creditors in 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

accordance with the order of the court. 

(2) The receiver must determine what creditors of the 

debtor have been given notice of the proceedings, 

and if it appears that there are additional 

creditors who should be made parties, with the 

approval of the court notify them to file their 

claias within 30 days unless the court sets a 

shorter time. 

(3) The receiver must prepare and submit to the court 

for its approval an order of distribution, and such 

amendments as from time to time become appropriate. 

(4) The receiver must keep and file with the court 

appropriate accounting of his receipts and 

disbursements. 

15 (f) Distribution to creditors. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(1) Amounts received must first be applied to the 

payment of costs. 

(2) Judgment creditors included in the original order 

of distribution share pro rata in amounts 

collected. 

(3) A judgment creditor not included in the initial 

order of distribution may be included by amendment, 

but no amounts may be paid on his claim until the 

claims of the creditors included in the initial 

order of distribution have been paid. Judgment 

creditors added by amendment will be paid in the 

order in which they assert their clai•s, and not 

House Bill 813 51 



__________ _,...........,."-="""",...,....,=="'====---:-::-:=-:c-. -:-. .. :-:-::.------- ------·· -· 

i 
I 

I 

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1979 
1 

2 

.3 

4 

5 (g) 

pro rata, except that if several claims are 

included in one amendment, the court aay treat them 

as a group and direct that distribution within the 

group be on a pro rata basis. 

This section shall not apply tQ garnishment pursuant to 

6 other statutory authority. 

1 G.S. 1C-1105 through G.S. 1C-1200: Reserved for future 

8 codification. 

9 "ARTICLE 12. 

10 "Injunctions .. 

11 "t 1C-1201. Injunctions.-- (a) A judge of superior or district 

12 court may grant injunctive relief in support of the remedies 

1.3 authorized in this Chapter when it appears that 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

52 

(1) it is necessary to prevent concealment, 

disposition, removal, encumbrance, or other actions 

relating to property and intended to defeat rights 

and remedies provided in this Chapter; 

(2) it is necessary to secure compliance by the 

defendant with procedures or orders authorized by 

this Chapter; 

(3) it is necessary to secure compliance by third 

parties with procedures or orders authorized by 

this Chapter; 

( 4) it is necessary to prevent third parties from 

interfering with or taking action affecting 

property or relationships in a manner which could 

defeat rights and remedies provided in this 
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1 Chapter. 

2 (b) Temporary restraining orders and preliminary injunctions 

3 may be granted, when appropriate, prior to the granting of 

4 injunctive relief authorized by this section. 

5 (c) The procedure for injunctions, preliminary injunctions and 

6 temporary restraining orders authorized by this section is as 

7 provided in Article 37 of Chapter 1 of the General Statutes and 

8 G. S. 1A-1, Rule 65. 

9 (d) This section shall not authorize a court to enjoin the 

10 collection of any tax, the sale of any tax lien, or the sale of 

ll any property for the nonpayment of any tax. 

12 G. S. 1C-1202 through G. S. 1C-1300: Reserved for future 

13 codification. 

14 "ARTICLE 13. 

15 

16 

17 

"Contempt. 

11 § 1C-1301. Contempt.--Except as 

failure to comply with an order 

provided in G.S. 1C-1303, 

of the court entered in 

18 accordance with the provisions of this Chapter is punishable by 

19 proceedings for civil contempt as provided in Article 2 of 

20 Chapter SA of the General Statutes. The procedures set forth in 

21· that Chapter govern the proceeding. 

22 11 § 1C-1302. No!,!ce of judgment ~y de fault be!Qre £Onte~.1 

23 £~Q£~ggin~§·--No order for the enforcement of a judgment for 

24 money damages entered upon the default of the defendant may be 

25 the subject of proceedings for civil contempt unless prior to the 

26 entry o f the order notice of the judgment and the aotion seeking 

21 the order have been served in the manner provided in Rule 4 of 

28 
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1 G.S. 1A-1, the Rules of Civil Procedure. This section does not 

2 apply to judgments for aliaony, alimony pendente lite, or child 

.3 support. 

4 "~ 1C-1303. Li~itati~ on £Onte~£! pow~2---Notwithstanding 

5 other provisions of law, a defendant aay not be adjudged to be in 

6 civil contempt when the sole basis of the asserted contempt is 

7 the failure to pay money due, in installaents or ~therwise, upon 

8 a judgment for aoney damages. This section does not res·trict the 

9 power of the court to enforce other lawful orders entered 

10 pursuant to this Chapter. This section does not apply to 

11 judgments for alimony, alimony pendente lite, or child support. 

12 G.S. 1C-1304 through G.S. 1C-1400: Reserved for future 

1.3 codification. 

14 "ARTICLE 14. 

15 "Limited Receivership. 

16 "§ 1C-1401. Au!hQrizatioa.--(a) A limited receiver may be 

17 appointed ancillary to any of the following: 

18 (1) prejudgment or postjudgment remedies which require 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

54 

seizure of assets, collection or payment of debts, 

management of business enterprises or the like, or 

in which that relief has been specifically 

authorized; 

(2) any action or proceeding in which the seizure of 

property or management of business enterprises or 

the like is authorized and it is necessary for the 

court to provide for supervision and management; 

(3) any action or proceeding in which such relief is 
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1 

2 

) 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

specifically authorized. 

(b) 1 limited receiver is ancillary to other pending 

proceedings and aay not be appointed for the general dissolution 

and distribution of the assets of a business enterprise or 

individual. 

(c) A limited receivership is authorized only when the court 

finds that it is necessary to prevent or diminish 

(1) loss or destruction of property or assets, or 

(2) concealaent of assets, or 

(3) a multiplicity of claims or proceedings affecting a 

business, enterprise or asset, or 

(4) other conditions, justifying the appointaent of a 

receiver in order to preserve or protect assets or 

an enterprise or an individual. 

1C-1402. gro£edurg.--(a) A limited receiver may be 

16 appointed: 

17 (1) upon motion of a party in an action or proceeding; 

18 (2) upon petition of a debtor, creditor, or person . 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(b) A 

receiver: 

claiming an interest in property which is being 

sold pursuant to a power of sale in an instrument 

securing an obligation. 

motion or petition for the appointment of a limited 

(1) must identify the action or proceeding to which it 

is ancillary. The caption aay be sufficient 

identification; 

(2) must identify the property, business, asset or the 
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1 

2 

.3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

like which is sought to be subjected to the limited 

receivership; 

(3) must state the cause justifying the appointment· of 

a receiver; 

(4) must describe the nature and purpose of the 

receivership sought; 

(5) may nominate a person to be appointed receiver. 

(c) When there are two or more motions or petitions for 

limited receivership affecting the same person or property, a 

court having jurisdiction of any of them may make appropriate 

orders for their consolidation in accordance with G.s. 1C-1103. 

(d) An order appointing a limited receiver must identify the 

property and set forth the scope and purpose of the receivership 

and the powers and duties of the receiver. 

11 § 1C-1403. Powg.;:§ ~g duties of limited .;:eceive.;:.--A limited 

receiver: 

(1) must give bond as provided in Article 5, Part 4, Bonds, 

(G.S. 1C-510 et seq.); 

(2) must take an oath for the faithful performance of his 

duties; 

(3) may be assigned any of the following duties and powers in 

his order of appoint•ent or any amendment of that order: 

56 

a. to take possession of designated property; 

b. to collect designated assets or accounts; 

c. to enforce obligations owed to or by the debtor with 

regard to property subjected to the receivership; 

d. to institute necessary legal proceedings in order to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

e. 

f. 

carry out his duties; 

to te•porarily manage a designated business 

enterprise or the like for a specified period of 

time or until a specified event occurs; 

to dispose of designated assets. The court may 

provide for sales pursuant to G.S. 1C-812, or may 

aake other specific provision 

sale or other disposition of 

for the •anner of 

the asset. This 

provision does not affect the power of a receiver 

operating a business or other enterprise to make 

sales in the ordinary course of business; 

g. to take other appropriate actions ordered by the 

court. 

(4) must cause appropriate notice to be served upon creditors 

whose claims will be affected by his receivership and require 

them to assert their claims; 

(5) must prepare a schedule of property and claims subject to 

his receivership; 

(6) must prepare a plan for the distribution or disposition of 

property subject to the receivership; 

(7) must distribute the property in accordance with the order 

of the court; 

(8) must make a final accounting to the court and such other 

accounting as the court directs. 

"t 1C-1404. E!fe£! of !:~iver.§.!li.E---(a) The appoint•ent of a 

li•ited receiver does not create a lien or other special interest 

in property of the debtor, but the receiver may effectively 
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1 transfer the title to property which he is eapowered to convey. 

2 (b) The appointment of a liaited receiver does not stay 

3 pending actions, but the court which appoints the receiver may 

4 stay actions which affect the receivership. 

5 11 § 1C-1405. Ord~ in ~~ of receive!§hiE.--The court may 

6 grant injunctive relief in accordance with G.S. 1C-1201 or enter 

7 other appropriate orders in support of the receivership. 

9 must provide by order for the reasonable compensation of the 

10 receiver for his services, not to exceed five percent (5%) upon 

11 receipts and disbursements, (unless upon a showing of special 

12 circumstances the court orders a larger amount) and for the costs 

13 and expenses of administration. The court may allow counsel fees 

14 for an attorney serving as receiver (in addition to compensation 

15 as receiver) for professional services rendered as attorney 

16 beyond the ordinary routine of a receivership and of a type which 

17 would reasonably justify the retention of legal counsel by any 

18 such receiver not himself licensed to practice law. 

19 G.S. 1C-1407 /through G.S. 1C-1500: Reserved for future 

20 codification. 

21 "ARTICLE 15. 

22 "General Receivership. 

23 II§ 1C-1501. A 

24 general receiver may be appointed: 

25 

26 

( 1) upon petition of a person seeking appointment of a 

27 

28 

58 

(2) 

receiver for himself; 

upon petition of a creditor of a person who is 
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1 

2 

) 

4 

5 

unable to pay his debts as they becoae due; 

(3) upon petition of a creditor or a shareholder of a 

corporation vhich has suspended its operations or 

has lost or forfeited its right to do business in 

this State. 

6 (b) A general receivership is an independent proceeding for 

7 the general dissolution and distribution of the assets of a 

8 business, enterprise, or individual. 

9 (c) 

10 finds: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A general receivership is authorized only when the court 

(1) that the person to be placed in receivership 

a. 

b. 

c. 

(2) that 

a. 

has consented or himself petitioned for 

receivership, or 

is unable to pay his debts as they become due, 

or 

is a corporation which has suspended its 

operations or has lost or forfeited its right 

to do business in this state, and 

the person is not able to continue his affairs 

and meet his obligations, or 

b. that a corporation is not in a position to 

resume its operations and 

(3) that the interests and rights of creditors or 

shareholders vil1 be adversely affected if a 

26 receiver is not appointed. 

27 11 § 1C-1502. f£ocggyre.--(a) General receivership is initiated 

28 
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1 

2 

) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

by petition. 

(b) The court may, upon sufficient showing of appropriateness 

of the relief, direct that proceedings for limited receivership 

be converted to general receivership. The court must then enter 

orders severing the proceeding, providing for any necessary 

additional service of pleadings and process, and other procedural 

steps. 

(c) There is no right to a jury trial with regard to whether a 

receiver should be appointed. There may be a jury trial as to 

any issue of fact relating to the receivership. 

(d) If the court finds that a receiver should be appointed it 

must do so by appropriate order. 

(e) The debtor must file a schedule of his creditors, their 

addresses, and the amounts owed them. 

(f) The receiver must notify the creditors to file their claims 

by a specified date, not less than 30 days after the date of the 

notice. Notice must also be given by newspaper publication in a 

manner approved by the court. 

11 § 1C-1503. _fow~ ang du_!ies of general receiver.--A general 

20 receiver: 

21 (1) must give bond as provided in Article 5, Part 4, Bonds 

22 (G.S. 1C-510 et seq.); 

23 (2) must take an oath for the faithful performance of his 

24 duties; 

25 (3) must notify creditors as provided in G.S. 1C-502(f); 

26 (4) must take possession of the property of the debtor not 

27 allocated as exeapt; 

28 
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1 (5) must secure the allocation of the debtor's exemption if 

2 that has not been done; 

3 (6) must collect all amounts owed to the debtor; 

4 (7) aay initiate and prosecute all legal proceedings necessary 

5 to the conduct of his duties; 

6 (8) must exaaine and pass upon claims against the debtor. A 

7 creditor whose claia is disallowed may upon motion made within 10 

8 days of notice of the disallowance have a jury trial upon issues 

9 of fact relating to his claim; 

10 (9) unless the court orders otherwise aust liquidate the 

ll property of the debtor and distribute it in accordance with the 

12 relative rights and priorities of creditors who have filed claims 

13 and the debtor. The court may order otherwise when receivers are 

14 appointed for public utilities or other entities affected by 

15 public interest, or when a change in circuastances justifies 

16 termination of the receivership other than through completion of 

17 dissolution and distribution; 

18 (1 0) must file a final account of his receipts and 

19 disbursements, and such additional accounts as the court directs. 

20 "§ 1C-1504. ~~feet, of ~nera! ,I,g,£giv~rshiE• --A general 

21 receivership has the following effects: 

22 (1) all actions and proceedings (including enforcement of liens 

23 and sales under power of sale) for the enforcement of obligations 

24 of the person in receivership are stayed; 

25 (2) effective upon entry of his order of appointment the 

26 receiver is vested with the title of the debtor in all the 

27 debtor's property and also has all the rights of a creditor 

28 
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1 

2 

) 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

holding a perfected judicial lien on the debtor's property; 

(3) creditors vho fail to file their claias as required are 

barred. 

"f 1C-1505. Coape)!sation 2! ~ecei.!~~; £2.!!!!~! fee.--The court 

aust provide by order for the reasonable coapensation of the 

receiver t~or his services, not to exceed five percent (5%) upon 

receipts and disburseaents, (unless upon a shoving of special 

circuastances the court orders a larger aaount) and for the costs 

and expenses of administration. The court aay allow counsel fees 

for an attorney serving as receiTer (in addition to compensation 

as receiver) for professional services rendered as attorney 

beyond the ordinary routine of a receivership and of a type which 

would reasonably justify the retention of legal counsel by any 

such receiver not hiaself licensed to practice lav. 

G.S. 1C-1506 through G.S. 1C-1600: Beserved for future 

codification. 

11ARTICI.E 16. 

18 "Exeapt Property. 

19 11 f 1C-1601. Exea~ propertz.--(a) Exempt property. A resident 

20 of this State who is a debtor is entitled to retain, free of the 

21 enforcement of the claias of his creditors: 

22 

23 

24 

25 

26 

27 

28 

62 

(1) a residence consisting of the principal dwelling of 

the individual, whether it consists of real or 

personal property, and the tract of land upon which 

it is located, together with reasonable access to 

it. The tract of land is limited to a lot or tract 

not to exceed one acre, except that if there are 

HOD!=:~ "Rill A1-=l 

.. ---· I 



\ 
GER RAL ASSEMBLY OF NORTH CAROLINA SESSION 1979 
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2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 . 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ordinances, subdivision restrictions, restrictive 

covenants or the like not permitting reduction to 

one acre, the smallest permissible unit is 

applicable. The court may by appropriate order 

sever and divide property in excess of the amount 

provided or property related to business purposes; 

(2) life insurance as provided in Article X, Section 5 

of the Constitution of North Carolina; 

(3) income or benefits as follows: 

a. 

b. 

c. 

House Bill 813 

compensation for personal injury, or for the 

death of a person upon whom the debtor is 

dependent for support, but such compensation 

is not exeapt from claims for funeral, legal, 

medical, dental, hospital, and health care 

charges related to the accident or injury 

giving rise to the compensation; 

that amount protected from withholding for the 

payment of debt by 15 u. s. c. Section 1671 

and following sections, as amended, or the sum 

of one thousand dollars ($1,000) per month in 

earned or unearned income, whichever is the 

greater sum. The court must, by order, 

increase the amount exempted to the level it 

finds adequate to meet the reasonable support 

needs of the debtor and his dependents for 

health, care, and protection; 

a reasonable amount for rent, as determined by 

63 
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1 

2 

J 

4 , 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

the court, when the debtor does not have a 

residence which qualifies under subdivision 

( 1) • 

(4) personal property as follows: 

a. the sua of one thousand dollars ($1,000) in 

money or property for the judgment debtor, and 

the additional sum of five hundred dollars 

($500.00) for each person dependent upon the 

judgment debtor for support, after deducting 

fro• the value of such property the amount of 

valid security interests or liens against it 

other than judicial liens. A person claiming 

a separate exemption, or who is claimed as a 

dependent by another judg•ent debtor, may not 

be considered in computing the aaount provided 

in this subdivision; 

b. health aids reasonably necessary to enable the 

individual or a dependent to work or to 

sustain health. 

20 (5) A burial plot for the individual and his family. 

21 (b) Waiver. The court may not perait waiver of the exemptions 

22 provided in this Article to the extent the exemptions are 

23 necessary to ensure the reasonable support needs of the judgment 

24 debtor's dependents. The exemptions provided in this Article 

25 cannot otherwise be waived except by: 

26 (1) transfer of property allocated as exempt (and in 

27 that event only as to the specific property 

28 
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1 

2 

) 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

transferred), or 

(2) written waiver, after judgment, approved by the 

court. The exemption for wages cannot be waived 

prior to the entry of an order for collection from 

wages. The court must find that the waiver is made 

freely, voluntarily, and with full knowledge of the 

debtor's rights to exemptions and that he is not 

required to waive them; 

(3) failure to assert the exemption after notice to do 

so pursuant to G.S. 1C-1603, if the court finds 

that the debtor vas capable of asserting the 

exemption, but such a failure does not constitute a 

waiver of the exemption for wages. The court may 

relieve such a waiver made by reason of mistake, 

surprise or excusable neglect, to the extent that 

the rights of innocent third parties are not 

17 affected. 

18 (c) ~~ceptions.--The exemptions provided in this Article are 

19 inapplicable to claims 

20 (1) of the United States or its agencies as provided by 

21 

22 

23 

24 

25 

26 

27 

28 

federal law; 

(2) of the State or its subdivisions for taxes or 

appearance bonds; 

(3) of lien by a laborer for work done and performed 

for the person claiming the exemption, but only as 

to the specific property affected; 

(4) of lien by a mechanic for work done on the 
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2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

(5) 

(6) 

(7) 

( 8) 

(9) 

premises, but only as to the specific property 

affected; 

for payment of obligations contracted for the 

purchase of the specific property affected; 

for the repair or improvement of the specific 

property affected; 

for contractual security interests in the specific 

property affected; provided, that the exemptions 

shall apply to the debtor's household goods 

notwithstanding any contract for a nonpossessory, 

nonpurchase money security interest in any such 

goods; 

for statutory liens, on the specific property 

affected, other than judicial liens; 

for child support or alimony order pursuant to 

Chapter 50 of the General Statutes~ 

17 11 § 1C-1602. Alte£~atiy~ exem£1ions.--(a) If the allocation of 

18 amounts provided in 'this Article is insufficient to meet 

19 constitutionally mandated exemptions, the court may upon motion 

20 of the debtor assign as exempt the additional property required 

21 to satisfy those requirements. The exemptions provided in this 

22 Article shall not be construed so as to affect the personal 

23 property and homestead exemptions granted by Article X of the 

24 constitution of North carolina. 

25 (b) In lieu of the exemptions specified in G.S. 1C-1601(a), a 

26 debtor may upon motion elect to have his property allocated as 

27 exempt in accordance with the exemptions he would be entitled to 

28 
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1 under the Federal Bankrupcy Code if he had filed a petition for 

2 bankrupcy on the date of the motion. Such an election is final 

3 and bars any entitlement to other exemptions provided in this 

4 Chapter. 

5 11 § lC-1603. Procedure for setting ,gside exe.!_Et_ liQperty.--(a) 

6 Motion or Petition; Notice 

1 

8 

9 

10 

11 

12 

1.3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

25 

(1) A judgaent debtor may have his exempt property 

designated in a separate action, by a motion . or 

request in a pending case, or in a proceeding 

relating to the enforcement of a money judgment. 

(2) A judgment creditor may have the exempt property of 

the debtor designated upon aotion in a proceeding 

to enforce a money judgment. 

(3) In a proceeding for the enforcement of a money 

judgment the court may determine that particular 

property is not qualified as exempt even though 

there has been no proceeding to designate the 

exemption. 

(4) If it appears in a proceeding under this Chapter 

that exeapt property may be affected and there bas 

been no allocation of exempt property, the court 

must cause notice to be served upon the judgment· 

~ebtor advising hia of his rights. The notice must 

be substantially in the following form: 

NORTH CAROLINA 

2
6 ______________ COUNTY 

IN THE GENERAL COURT OF JUSTICE 

DISTRICT COURT DIVISION 

27 CVD 

28 ) 
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1 Judgment Creditor ) 

2 ) 

3 vs. ) 

4 ) --------------------
5 Judgment Debtor ) 

6 GREETINGS: 

SESSION 1979 
NOTICE OF PETITION 

(OB l!OTION) 

TO SET OFF DEBTOB'S 

EIEMPT PBOPEBTY 

7 You have been named as a "judgment debtor" in a 

8 proceeding initiated by a "judgment creditor". A "judgment 

9 debtor" is a person who a court has declared owes money to 

10 another, the "judgaent creditor". The purpose of this proceeding 

11 is to make arrangements to collect that debt from you personally 

12 or from property you own. 

13 It is important that you respond to this notice no later 

14 than twenty (20) days after you receive it because you may lose 

15 valuable rights if you do nothing. If you do not understand what 

16 is reguired of you in this proceeding, contact 

17 ____ jNAMEl ___ , _jADDBES.§L ___ , ---'(L.::T'-=E lE PH 0 N E) , 

18 who is responsible to the court for making sure you have 

19 assistance in understanding and completing the form which is 

20 attached to this notice. You may wish to consider hiring an 

21 attorney to help you with this proceeding to make certain that 

22 you re~eive all the protections to which you are entitled under 

23 the North Carolina Constitution and laws. 

24 (b) 

25 must: 

26 

27 

28 

68 

Contents of motion or petition. The motion or petition 

(1) name the judgment debtor; 

(2) name the judgaent creditors of the debtor insofar 
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1 

2 

3 

4 

(3) 

as they are known to the movant; 

if it is a aotion to modify a previously allocated 

exemption, describe the change of condition and the 

modification desired. 

5 (c) Statement by the debtor. When proceedings are instituted, 

6 the debtor must file with the court a schedule of: 

(1) his assets, including their location; 7 

8 

9 

(2) his debts and the names and addresses of his 

creditors; 

10 (3) the property which he desires designated as 

11 exeapt. 

12 The fora for the stateaent must be substantially as follows: 

13 NOBTH CAROLINA IN THE GENEBAL COURT OF JUSTICE 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

COUNTY 

Judgment Creditor 

vs. 

Judgment debtor 

) 

) 

) 

) 

) 

) 

DISTRICT COURT DIVISION 

CvD 

SCHEDULE OF DEBTOR'S 

PROPEBTY AND 

REQUEST TO SET ASIDE 

EXEMPT PBOPERTY 

I, _jfill in your name), being duly sworn do depose and 

say: 

1. That I am a citizen and resident of 

county, North carolina; 

2. That I vas born on jdate_.Qf birthl; 

House Bill 813 
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1 

2 

3 

4 , 
6 

1 

8 . 

9 

3. That I am (aarried to J§pouse•s nam~) (~ot 

4. That the following persons live in ay household 

and are in substantial need of my support: 

NAME BELATIOBSHIP TO DEBTOB AGE 

10 (Use additional space, as necessary) 

11 5. That (I ovn) (I am purchasing) (I rent) [choose 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

one; mark out the other choices] a (house) (trailer) (apartment) 

[choose one; mark out the other choices] located at _jadd£ess. __ 

£A1IL-1i]_code) which is ay residence. 

6. That I (do) (do not) own any other real property. 

[If other real property is owned, list that property on the 

following lines; if no other real property is owned, mark "not 

applicable" on the first line. 

23 7. That I (aa eaployed by) (aa self employed as) (am 

24 not employed). 

25 _jNAME OF EMPLOYEB OB SELF EMPLOYED , EMPLOYEB'S 

26 _jDDj~~~l-' _!~LEPHQ!!___ 

27 8. That my rate of pay from my eaployaent is 

28 per (week) (bi-weekly) (month) (year) before the deduction of 
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1 taxes, social security, insurance, union dues, credit union 

2 deductions or any other deduction. 

) OR 

4 8. That I receive public benefit payaents in the 

5 amount of per aonth as (uneaployment benefits) (AFDC) 

6 (SSI) (other social security payments). 

1 OR 

8 8. That I receive per month from (a private 

9 pension plan) (veterans pension) (trust) investments. 

10 9. That I have the following other regular sources of 

ll incoae. 

12 !!gg§Q~ foJ; Pay.!_1.!.. ~QYrce of Inco!!g . Amount geriod of Pay.!_l. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

10. That the following persons are, so far as I am 

able to tell, all of the persons or companies to whom I owe 

money: 

11. That I wish to claim the following residence, 

22 which is my principal dwelling, as exeapt from the claims of 

2) ay creditors: 

24 

25 

26 

27 

28 

Address 

Baaes of owners of Record 

Nuaber of Acres 

OR 

11. That I wish to claim a reasonable aaount of rent 
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2 1~. That I wish to claia the following life insurance 

) policies whose sole beneficiaries are (ay wife) (ay wife and 

u children) as exeapt: 

Benefi£iary(iesl 

6 

7 

8 13. That I wish to claim the following items of health 

9 care aid necessary for (ayself) (ay dependents) to work or 

10 sustain health: 

11 !te.!!! 

12 

13 

lu 
15 14. That I wish to claim the following burial plots 

16 for myself and/or my dependents as exempt: 

18 

19 15. That I wish to claia the following personal 

20 property as exempt from the claims of ay creditors and that I 

21 understand that I am entitled to the sum of $1,000 worth of 

22 personal property for myself and the sum of $500 for each person 

23 dependent upon me for support, coaputed after deduction from the 

24 value of such property any valid liens or purchase money 

25 security interests. 

26 Item of Property Location Estiaated value 
(or cl~§§ of ~roperty} -----------------

27 

28 
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1 

2 

3 16. That I wish to claim the full amount of any 

u exemption available to •e under North Carolina law relating to 

5 the garnishment of my wages. 

6 17. That the following is a complete listing of all 

7 of my assets which I have not claimed as exe•pt under any of the 

8 preceding paragraphs: 

9 I!e• 

10 

11 

12 

13 

14 

15 

This the day of 

16 Sworn to and Subscribed before 

___ , 19_ 

Judgment Debtor 

17 me this day of --------' 19 __ 

18 

19 Notary Public My Commission Expires: 

20 The court must ensure that the debtor has adequate assistance in 

21 understanding and co•pleting the form if that is necessary. 

22 (d) Notice to persons affected. 

23 (1) If the debtor does not initiate the proceeding, he 

2u must be served with summons and the petition, 

25 motion or notice directed by the court. He must 

26 then file the statement required by subsection (c) 

27 and may respond. 

28 
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1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

25 

26 

27 

28 

74 

(2) Notice of the hearing aust be given to each 

creditor scheduled by the debtor or known to the 

petitioner or aovant. 

(e) Procedure for setting aside exempt property. 

(1) The court must hold a hearing for the determination 

of the exeapt property. 

(2) If at the time for the hearing no objection has 

been made by a creditor or other interested person 

the judge aay, if he finds it appropriate, enter 

an order designating the property scheduled by the 

debtor as exeapt property. 

(3) If objection is made the court must determine the 

value of the property. The court may appoint a 

qualified person to examine the property and 

report its value to the court. Compensation of 

that person is a court cost having priority over 

the claims. 

(4) If the debtor fails to file the statement required 

by subsection (c) the court must determine whether 

the failure is willful. 

(5) The court must enter an order designating the 

exempt property and directing any steps necessary 

to designate it. Supplemental reports and orders 

may be filed and entered as necessary to reflect 

iapleaentation of the order. 

{6) The court aay perait a particular item of property 

having value in excess of the allowable exemption 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 (f) 

to be retained by the debtor upon his aaking 

available to creditors aoney or property not 

otherwise available to thea in an aaount equivalent 

to the excess value. Priorities of creditors are 

the saae in the substituted property as they were 

in the original property. The court may provide 

for the sale of property having excess value and 

appropriate distribution of the proceeds at a tiae 

and in a aanner fixed by the order. 

Docketing and recording of order~ A copy of the order of 

11 the court aust be docketed and indexed by the clerk of court 

12 under the naae of the debtor in each county in which the debtor 

13 has assets. If real property is included, a copy must be 

14 recorded in the office of the register of deeds in each county in 

15 which it is located. 

16 (g) Modification. The debtor's exeaption may be modified upon 

17 

18 

a change of circumstances, by motion in the original exemption 

proceeding, made by the debtor or anyone interested. A 

19 substantial change in value may constitute changed circumstances. 

20 Modification may include the substitution of different property 

21 for the exempt property. 

22 "§ 1C-1604. Ef!ect Q! ex~aption.--(a) Property allocated to 

23 the debtor as exeapt is free of the enforceaent of the claims of 

24 creditors for indebtedness incurred before or after the exeapt 

25 

26 

27 

28 

property is set aside, other than claias excepted by G.s. 1C-

1601(c), for so long as the debtor owns it. When the property is 

conveyed to another, the exeaption ceases as to liens attaching 
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1 prior to the conveyance. Creation of a security interest in the 

2 property does not constitute a conveyance within the aeaning of 

3 

4 

5 

6 

7 

8 

this section, but a transfer in satisfaction of, or for the 

enforceaent of, a security interest is a conveyance. When exempt 

property is conveyed, the debtor aay have other exeaptions 

allotted. 

(b) Bxeapt property which passes by bequest, devise intestate 

succession or gift to a dependent spouse, child or person to 

9 whoa the debtor stands in loco parentis, continues to be exempt 

10 while held by that person. The exeaption is terainated if the 

· 11 spouse reaarries, or, with regard to a dependent, when the court 

12 deteraines that dependency no longer exists. 

13 

14 

G.S. 1C-1605 

codification. 

through G.S. 1C-1700: 

15 "ARTICLE 17. 

Be served for future 

16 "Liability for Misuse or Iaproper Avoidance of Collection 

17 Procedures. 

18 n§ 1C-1701. ~!ability gove~~ed ~ thi§ Article.--Liability for 

19 misuse of procedures under this Chapter is governed by this 

20 Article. This Article does not abrogate other statutory 

21 reaedies. 

22 "§ 1C-1702. 1iab!lity Q~ bong.-- (a) When this Chapter peraits 

23 or requires a bond as a prerequisite to the granting of relief, 

24 the obligors and sureties are liable for breach of the conditions 

25 of the bond in accordance with its teras. 

26 (b) Becovery on a bond does not bar the right to recovery 

27 under G.s. 1C-1703 in the same or in an independent proceeding, 

28 

76 House Bill 813 



GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1979 
1 but there may not be aultiple recovery for the saae acts. 

2 "t 1C-1703. Liability !~ misu§~ or improper avoidance Q! 

3 ~~ocedures.--(a) lny person who knowingly: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 1) makes any false statement or claia to secure or 

defeat reaedies authorized by this Chapter, or 

(2) secures reaedies under this Chapter for purposes 

other than those for which they are authorized, or 

(3) obtains remedies under this Chapter to which he is 

(4) 

not entitled, or 

conceals or disposes of assets or takes other 

action to improperly defeat the remedies provided 

in this Chapter 

13 is liable to the party injured for his actual daaages~ Punitive 

14 damages are recoverable if the claiaant establishes that the 

15 action vas taken with the actual intent to cause monetary or 

16 other damage to the claimant. 

17 (b) Claims under this section aay be asserted by motion or 

18 independent action. 

19 G.S. 1C-1704 through G.S. 1C-1800: Beserved for future 

20 codification. 

21 "ABTICLE 18. 

22 "Protective Orders for Debtors. 

23 1C-1801. 

24 Authorization. A court authorized to grant remedies under this 

25 Chapter may enter an order for the protection of the debtor in 

26 the manner provided in this Article. 

27 (b) Procedure. 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

78 

(c) 

(d) 

(1) The debtor or any dependent of the debtor affected 

by the proceedings may by •otion in any proceeding 

authorized by this Chapter seek a protective order. 

Reasonable notice and opportunity to be heard aust 

be given to any person to be affected by the order. 

If granted, the order must be served upon persons · 

affected by it. 

(2) The court •ay on its own motion enter a protective 

order. 

Grounds for relief; denial of relief. 

(1) Relief aay be granted upon a finding by the court 

that it is nec~ssary to protect the debtor or his 

dependents froa undue harassment or injury to 

person, property, or reputation, having due regard 

to the rights of the claimant. 

(2) Relief aay be denied if the court finds that the 

debtor is improperly seeking to avoid payment of an 

obligation he is capable of satisfying without the 

protection of the court. 

Remedies. The court aay: 

(1) limit the extent of, stay, or iapose conditions 

upon, any of the remedies authorized by this 

Chapter. The liaitation aay be with regard to the 

property affected, the extent of judicial liens, 

the reaedies which may be utilized, or the time at 

which a reaedy aay be utilized; 

(2) prohibit or liait contacts by aail, telephone, in 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 (e) 

person, or otherwise with the debtor's faaily, 

relatives, eaployers or associates: 

(3) require a bond as a condition to the granting of 

reaedies under this Chapter when it appears 

necessary for the protection of the debtor's 

interests: 

(4) prohibit, stay or li•it prejudgaent reaedies to the 

extent that the action seeks money daaages when the 

party against whom relief is sought posts an 

adequate bond. This provision does not limit 

subdivision (1) : 

(5) prohibit advertisements, publicity, and the like 

with regard to the claia; 

(6) enter other appropriate orders for the protection 

of the debtor which do not deprive the creditor of 

rights to which he is entitled. 

Bond. The court may require a bond of the debtor as a 

18 condition to relief under this Article." 

19 sec. 2. G.S. 11-1, Rule 62(a), is amended by striking 

20 out the first sentence thereof. 

21 Sec. 3. Chapter 162 of the General Statutes is amended 

22 by inserting the following section: 

23 "t 162-14. Us~ g,t: for£~ ~y office~ in coll!ctig~ ,Eroceeding§; 

24 ~~!~Y g~ ~oEe~!y, ~g~g.--(a) In carrying out his duties under 

25 Chapter 1C of the General Statutes an. officer aay use no •ore 

26 force than is reasonably necessary to coaply with the directive 

27 of the court. The order granting relief or a protective order 

28 
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1 may include directions or limitations with regard to the use of 

2 force. ~ 

3 (b) When directed to seize property or carry out other duties 

4 under Chapter 1C of the General Statutes, the officer aay make 

5 peaceable entry upon the premises of the debtor or others in 

6 order to comply with the directive of the court. The officer may 

7 force entry when authorized to do so by the court and when 

8 peaceable entry has been attempted and cannot reasonably be 

9 obtained." 

10 

11 

13 

14 " (c) 

Sec. 4. G.S. 1-339.41 is amended by: 

(1) Rewriting the catchline to read, "~efiniti.QMH 

(2) Adding the following subsection: 

This Article does not apply to the enforcement of 

15 judgments pursuant to Chapter 1C of the General Statutes, except 

16 as expressly provided therein." 

17 sec. 5. G.S. 1-339.1(a) is . amended by deleting 

18 subdivision (5) and by redesignating the re•aining subdivisions 

19 appropriately. 

20 Sec. 6. If any General Statute refers to a provision 

21 repealed by this act and replaced by a comparable provision or 

22 one which produces the same or an eguivalent result, the 

23 reference is deemed to refer to the appropriate section of this 

24 act. 

25 Sec. 7. The following sections of the General Statutes 

26 are repealed: 

27 

28 

1-116 (a) (3) 

1-210 

1-339.41 

1-339.42 

1-356 

1-357 

1-409 

1-410 
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1 1-234 1-339.43 1-358 1-411 

2 1-237 1-339.44 1-359 1-412 

) 1-239 1-339.45 1-360 1-413 

4 1-241 1-339.46 1-361 1-414 

5 1-245 1-339.47 1-362 1-415 

6 1-246 1-339.48 1-363 1-416 

1 1-302 1-339.49 1-364 1-417 

8 1-303 1-339.50 1-365 1-418 

9 1-304 1-339.51 1-366 1-419 

10 1-305 1-339.52 1-367 1-420 

11 1-306 1-339.53 1-368 1-421 

12 1-307 1-339.54 1-369 1-422 

13 1-308 1-339.55 1-370 1-423 

14 1-309 1-339.56 1-371 1-424 

15 1-310 1-339.57 1-372 1-425 

16 1-311 1-339.58 1-373 1-426 

17 1-312 1-339.59 1-374 1-427 

18 1-313 1-339.60 1-375 1-428 

19 1-314 1-339.61 1-376 1-429 

20 1-315 1-339.62 1-377 1-430 

21 1-316 1-339.63 1-378 1-431 

22 1-317 1-339.64 1-379 1-432 

23 1-318 1-339.65 1-380 1-433 

24 1-319 1-339.66 1-381 1-434 

25 1-320 1-339.67 1-382 1-435 

26 1-321 1-339.68 1-383 1-436 

27 1-322 1-339.69 1-384 1-437 

28 1-323 1-339.70 1-385 1-438 
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1 1-324.1 1-339.71 1-386 1-439 

2 1-324.2 1-352 1-387 1-440.1 

3 1-324.3 1-352.1 1-388 1-440.2 

4 1-324.4 1-352.2 1-389 1-440.3 , 1-324.5 1-353 1-390 1-440.4 

6 1-324.6 1-354 1-391 1-440.5 

1 1-324.7 1-355 1-392 1-440.6 

8 1-440.7 1-440.26 1-440.45 1-507.1 

9 1-440.8 1-440.27 1-440.46 1-507.2 

10 1-440.9 1-440.28 1-440.47 1-507.3 

11 1-440.10 1-440.29 1-440.48 1-507.4 

12 1-440.11 1-440.30 1-440.49 1-507.5 

13 1-440.12 1-440.31 1-440.50 1-507.6 

14 1-440.13 1-440.32 1-440.51 1-507.7 

15 1-440.14 1-440.33 1-440.52 1-507.8 

16 1-440.15 1-440.34 1-440.53 1-507.9 

17 1-440.16 1-440.35 1-440.54 1-507.10 

18 1-440.17 1-440.36 1-440.55 1-507.11 

19 1-440.18 ·1-440.37 1-440.56 71-225 

20 1-440.19 1-440.38 1-440.57 39-15 

21 1-440.20 1-440.39 1-480 39-16 

22 1-440.21 1-440.40 1-501 39-17 

23 1-440.22 1-440.41 1-502 39-18 

24 1-440.23 1-440.42 1-503 39-19 

25 1-440.24 1-440.43 1-504 39-20 

26 1-440.25 1-440.44 1-505 39-21 

27 39-22 

28 
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2 

3 

4 

5 

6 

Sec. 8. The sua of one thousand dollars ($1,000) per 

month in exeapt wages set forth in G.S. 1C-1601(a) (3)b is 

increased to one thousand one hundred dollars ($1,100) per month 

on January 1, 1983, and siailarly increased by the sum of one 

hundred dollars ($100.00) per month on January 1 of each year 

thereafter. This aaount does not constitute a vested right and 

1 may be modified by the General Asseably. 

8 Sec. 9. If any portion of this act is declared 

9 unconstitutional, the remaining unaffected portions are declared 

10 to be severable and separate and continue in effect. 

11 Sec. 10. 111 laws and clauses of lavs in conflict with 

12 this act are repealed. 

13 Sec. 11. G.S. 75-51(6) as the saae appears in the 1979 

14 Cumulative Suppleaent to the 1975 Replacement of Voluae 2C of the 

15 General Statutes is hereby aaended by adding the following new 

16 language: 

17 "For the purposes of this section, garnishment of wages is no~ 

18 permitted by law if all the consumer's wages may be claimed as 

19 exempt. The burden is on the creditor to make such 

20 deteraination." 

21 Sec. 12. (a) G.S. 1-47 (1) is amended by adding at the 

22 end thereof a nev sentence to read as follows: 

2) "This subdivision does not apply to judgments entered on or 

24 after th~ ~ff~cti~ date of 1his ~1·" 

25 (b) The codifier is directed to insert the effective 

26 date of this act in lieu of the underlined material in subsection 

27 (a) of this section and in G.S. 1C-307 of Section 1. 

28 
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1 sec. 13. This act is effectiYe october 1, 1982, and 

2 applies to •all actions and proceedi•!s initiated before and after 

) that date. If a proceedi•! kaa b••• initiate4 prior to that date 

4 the court aay enter appropriate tra•sitional orders. 

5 

6 

1 

8 

9 

10 

11 

12 

1) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2) 

24 

25 

26 

27 

28 
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NORTH CAROLINA GENERAL ASSEMBLY AMENDMENT 

(Please type or use ballpoint pen) 

PROPOSED AMENDMENT ON TENANCY BY ENTIRETY 

H. B. No. ------------------ DATE __ _ 

S. B. No.--------

Rep.) 
) --­

Sen. ) 

Amendment No. __ 
(to be filled in by 
Principal Clerk) 

moves to amend the bill on page ________________ _ . , line ________________ _ 

by __ _r_e_numbe ring Section 3 to 13 as 4 to 14, respective]y, and by 

9dQi~~ a new Section 3 to read: 

"Sec. 3. (a) Chapter 41 of the General Sta:....:t::...::u~t::..:e:::..:s~-=-i :=.s ______ _ 

amended by inserting the following section: 

"§41-2.3. Interests in tenancy by entirety sub j ect 
--------~~~~~~~~~~~~~~~~~~~~~~~~---------

to debts.--(a) The interest of a spouse in a tenancy by the en-

---~irety is su~ject to the debts of the spouse, and sey~L~P~l~e~----

__________ f~t:_0at purpose, in the manner and to the exten t provided by 

this sec tion. For the purpose of this section the interes t of a 

---spouse in a tenancy by the entirety does not exceed one-half of 

____ the value of the property. Either spouse may also show that the 

debtor spouse contributed less than one-half to their obtaining 

the property and the debtor spouse ' s share is reduced accordingly . 

Contributions of a spouse include sums expended for acquisition, 

maintenance and improve ment . Rents and profits may be reached in 

SIGNED ________________ __ 

ADOPTED _: __ _ __________ FAILED ___ ______ TABLED ________ _ 





NORTH CAROLINA GENERAL ASSEMBLY AMENDMENT 

(Please type or use ballpoint pen) 

Page 2 

H. B. No. ________________ _ DATE _ _ _ 

S. B. No.--------- Amendment No. _ _ _______ _ 

Rep.) 
) ---- -­

Sen. ) 

(to be filled in by 
Principal Clerk) 

moves to amend the bill on page _,line ____________ _ 

Xb¥<----~-~-c 0 ~ d ~_l}_g_E? ___ _ w_Lth t: hE? -_p r _Q__£ C!_t_a __ -~Jg_l}_l;:_§__ ~t- _tM_?_E_Ql,l_~~c..cs=-=-. -------

(b) The interest of a debtor spouse may be reached only when 

_ _____ j _t is shown _t:::::h:..:.a=-=t '-------------------------------

____ (l) The contribution of the debtor spouse to the purchase 

of the oroperty is att~_i_l:?~_!:abl_~to that __ _§_pouse's trade or 

business, or 

(2) The property held by the entireties has been utilized 

for business purposes, and 

(3) Th e debt arises out of ----

a. an action in fraud, or 

b. an action in which punitive damages were awarded, or 

c. an action in contract or tort, arising out of a trade 

or business. 

(c) In a proceeding against property held by the entireties, 

either spouse may assert the exemption of the debtor with regard 

to the entirety property. 

(d) This section is applicable to estates by the entirety created 

SIGNED __________________________ __ 

ADOPTED ___ FAILED ________________ TAB LED 





NORTH CAROLINA GENERAL ASSEMBLY AMENDMENT 

(Please type or use ballpoint pen) 

H. B. No. ------------------

S.B.No. ______________ __ 

Rep.) 
) ·----­

Sen. ) 

Page 3 

DATE -----·-·- ·-·------------··-- -· 

Amendment No. _____ _ __ _ 
(to be filled in by 
Principal Clerk) 

moves to amend the bill on page ___________ _ . , line _____ _ ___ ___ _ 

~ __ _.91:ter the effective date of this act. 

(e ) This section b e comes applicable to estates by the entirety 

----~c~reated before its effective dat e upon the expiration of three 

years from that date, unles s prior to that time one or both of 

the spouses records in the office of the · register of deeds in 

the county where the property is located a claim of exemption 

-----~om this section or the property has been conveyed to another 

person. The notice must state that exemption is claimed under 

_ ____ this s ection, name the spouses, identify the de e d or instrument 

________ under which the property is held (including book and page), and 

be signe d, sealed, authenticated, probated and recorded in the 

same manner as a deed. The regi s ter of deeds must record the 

instrument and index and cross-index it in the names of both _______ _ :.:..:._::..::..::_::.:.::..:::...:...:...::........:~=--::::.:..:..::.::::..:.:_....=.:..:.=-.._:::.::.....::::.=--=..:...:.:::::...:::...:..:......._::::_:::.._::_.:..:..._~:.:::_...:..:.:::=:::....:::...--==--=~~------

spouses. 

(f) The right to assert the existence of an estate by the 

entirety created prior to the effective date of this act is 

waived by a spouse who: 

SIGNED _______________ _ __ 

ADOPTED _________ _____ FAILED __________________ TABLED ________________ _ 
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H. B. No._ DATE - - - - - -·--·-- .·--··-- ·- ·-- ___ ·-- ·--··---- ··----

S. B. No.-------- Amendment No. _____ _ __ _ 

Rep.) 
) - · 

Sen. ) 

(to be filled in by 
Principal Clerk) 

moves to amend the bill on page ___________ _ . , line 

by _ __Ll ~l -~f~a~l~·=l=s~t~o~f==i=l~e~a~c==l~a~i=m~o==f~e=x~e=m~p~t~i~o~n~w~i~t=h~i=n~~t~h~e~t~im~e ____ _ _ 

provided in subsection (e), or 

(2) fails to ass e rtthe estate in a proceeding for collec-

tion of a money judgment, or 

(3) lists the property as an available asset in a financial 

statement relied upon by a creditor, or 

(4) lists the property as an available asset in an exemption 
--··--'---'------------=-----'='------=---------------------------------"'------------

proceeding. " 

(b) The codifier is directed to insert the effective date of 

this act in lieu of the underlined material in subsection (a). 

-------------------------------------------------------------- - -------

SIGNED _ ___________________ _ 

ADOPTED __ FAILED __________ TABLED _ ___ _ _____ _ 
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